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Terms of reference

1. That under Standing Order 77, the Privileges Committee inquire into and report on:
(@) whether documents identified in the document comparison matrix provided by the
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie,

have been provided in the return to order tabled in this House on 26 November 2009
concerning the Mt Penny mining exploration licence and tender process, and

(b) if so, what further action the House should take, including any possible further
involvement by the ICAC.

2. That in conducting its inquiry, the Committee may utilise the services of an appropriately
qualified adviser.

3. That notwithstanding anything to the contrary in the resolution establishing the Committee, for
the purposes of this inquiry:

(a) the Committee consist of eight members, and
(b)  the additional member be Mr Shoebridge.

4. That the Committee report by Tuesday 30 April 2013.

These terms of reference were referred to the Committee by the House on Thursday, 14 March 2013.'

1 L.C Minntes (14/3/2013) 1537-1538.
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Monday, 18 March 2013; I.C Minutes (19/3/2013) 1549.
3 Under the terms of reference Mr Shoebridge was appointed to the Committee for the purposes of

this inquiry; LC Minutes (14/3/2013) 1537.
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Chair’s foreword

This inquiry concerns compliance by the executive government with an order for the production of
State papers made by the Legislative Council in 2009.

In November 2009, the House ordered the production of State papers in relation to the 2009 Mt Penny
mining exploration licence and tender process. A return to order was received from the Government
later that month. However, in late 2012, following the publication of certain documents by the
Independent Commission Against Corruption (ICAC) as part of Operation Jasper, concerns were
raised whether the 2009 order of the House had been fully complied with. The House subsequently
referred the matter to the Privileges Committee in March 2013. The Committee has now concluded
that certain documents identified by the ICAC in a ‘document comparison matrix’ provided to the
President should, prima facie, have been provided in the 2009 Mt Penny return to order.

The power of the House to order the production of State papers is fundamental to the constitutional
role of the Legislative Council in holding the Government to account under the system of responsible
government. The power was confirmed by the High Court of Australia and the New South Wales
Court of Appeal in the Egan decisions of the mid to late 1990s.

Since the final Egan decision in 1999, the House has passed 294 orders for the production of State
papers. While questions have arisen from time to time about the content of some returns to order, and
why particular documents have not been provided to the House, this is the first time that the House
has decided that evidence before it of non-provision of documents has warranted formal investigation
and report.

It is vital to the protection of the powers of the House that this matter be investigated further.
Accordingly, this report includes a recommendation for the House to refer to the Privileges Committee
a new inquiry to investigate the reasons why certain documents were not provided in the 2009 Mt
Penny return to order and related matters.

The Committee wishes to acknowledge the work of the ICAC in providing the ‘document comparison
matrix’ to the President. The Committee believes that the ICAC invested a considerable amount of

time in reconciling its holdings of documents as part of Operation Jasper with the 2009 return to order.

I wish to thank my fellow members of the Committee for their participation in this inquiry.

The Hon Trevor Khan MLC
Chair

viii Report 68 — April 2013



PRIVILEGES COMMITTEE

Summary of findings and recommendations

Finding 1

17

The Committee finds that the potential ramifications of waiving parliamentary privilege include:

Finding 2

A chilling effect on future proceedings in Parliament, if there is an increased likelihood that
privilege will be waived more often.

Abuse of the waiver by parliamentary majorities for political purposes.

The creation of public expectations that privilege can be routinely waived whenever an
issue becomes one of public concern in the future, and the exposure of Parliament to
criticism in the event that privilege is not waived.

An undermining of Parliament’s constitutional role as the principal body responsible for

superintendence of the executive government if matters are routinely referred to bodies
such as the ICAC.

21

The Committee finds that at least 124, if not all, of the documents identified by the ICAC in the
‘document comparison matrix’ as not having been provided to the House in 2009 related to the
2008/2009 EOI process, and that accordingly, they should, prima facie, have been provided in the
2009 Mt Penny return to order.

Recommendation 1 26
The Committee recommends that the House adopt new terms of reference referring a further
inquiry to the Privileges Committee to consider the matters raised in this report, and suggests the
following draft terms of reference for the consideration of the House:

1.

That this House notes the findings and recommendations of the Privileges Committee in
Report No. 68 entitled ‘Possible non-compliance with the 2009 Mt Penny order for
papers’, dated 30 April 2013.

That the Privileges Committee inquire into and report on the failure to provide documents
in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny
mining exploration licence and tender process, including documents identified in the
document comparison matrix provided by the Commissioner of the Independent
Commission Against Corruption and tabled in the House on 14 March 2013, and in
particular:

(a)  the reasons for and circumstances leading to the failure to provide documents in the
return,

(b)  whether other documents held by offices identified in the resolution passed by the
House on 12 November 2009 and captured by the terms of the resolution were not
provided in the return,

(c) any deficiencies in processes or policies of a minister, ministerial office, department
or other agency regarding the identification of documents captured by orders for the
production of documents under standing order 52, or the inclusion of documents in
a return,

(d)  the identity of the person or persons whose actions resulted in the failure to provide
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documents in the return,
(e) any further action the House should take in relation to this matter, including:

(i)  whether a person or persons should be adjudged guilty of contempt,

(i)  the scope of sanctions that may be imposed,

(iil) any possible further involvement by the Independent Commission Against
Corruption,

(f)  guidelines and policies for the process by which ministers, ministerial offices,
departments and agencies respond to orders for the production of documents under
standing order 52, in light of current guidelines and policies, and

(g)  any other related matter.
3. That in order to ensure procedural fairness, natural justice and the protection of witnesses
before the Committee, the Committee:

(a)  shall observe the procedures laid down in the standing orders and the practices and
procedures of the House, and

(b)  may adopt and report to the House any additional procedures as the Committee sees
fit.

4. That in conducting its inquiry, the Committee may utilise the services of an appropriately
qualified adviser or advisers.

5. That notwithstanding anything to the contrary in the resolution establishing the
Committee, for the purposes of this inquiry:

(a) the Committee consist of eight members, an

(b)  the additional member be Mr Shoebridge.
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Chapter1  Background to the inquiry

This chapter provides background information to the inquiry.

The 2008/2009 EOI process for the Mt Penny exploration licence

11

1.2

1.3

1.4

In 2008/2009, the Department of Primary Industries (DPI) conducted an expression of
interest (EOI) process for the exploration of 11 medium and small coal exploration areas in
New South Wales, including the Mt Penny expression of interest area in the Bylong Valley in
the Western Coalfield.

The process formally began in September 2008 when an EOI package was released by DPI.
However, prior to the opening of the EOI process, the office of the Minister for Primary
Industries and Minister for Mineral Resources, the Hon Ian Macdonald, specifically requested
and was provided with a ministerial briefing by DPI on the Mt Penny coal reserves.

The right to submit an EOI for the 11 medium and small coal exploration areas was initially
restricted to a number of smaller companies who had previously expressed interest in
developing coal resources in NSW. On the initial closure of the process, two companies had
submitted EOIs in respect of Mt Penny: Jain Group and Monaro Mining NL. However, in
January 2009, following representations to the Minister by various mining companies, the EOI
process was re-opened to allow additional companies to express interest in the 11 areas. Two
further companies subsequently submitted an EOI in respect of Mt Penny: Cascade Coal Pty
Limited and Breakspheare Coal Mines Ltd. Ultimately, following a delegation from the
Minister, the Exploration Licence (Exploration Licence 7406) was granted to Mt Penny Coal
Pty Ltd nominated by Cascade Coal Pty Ltd.

During the EOI process, concerns were publicly raised regarding the probity of the EOI
process. Of note, questions were asked in the House of Minister Macdonald by Ms Lee
Rhiannon in relation to the role of the Minister and the Hon Edward Obeid in the process.’
The Committee notes in particular the following response from Mr Macdonald to a question
on notice from Ms Rhiannon on Thursday, 12 November 2009:

This particular resource exploration licence was part of a number of small to medium
resource licences that were put out for expression of interest. The process was done
entirely by the department; I had no role in it. Indeed, I delegated all authority relating
to those leases to the department. The whole process was overseen by the former
Deputy Auditor-General of New South Wales, Mr Fennell. The decisions of the panel,
including the probity auditor, were put forward to the director general, who
implemented the results in relation to those coal leases.¢

See email from Jamie Gibson, Chief of Staff to Graham Hawkes, DPI asking for a Mt Penny brief
that he can provide to the “boss”, J-9 Pp 43-44; Ministerial Briefing, ‘Mt Penny — Bylong Valley’, J-
9 Pp 48-49.

L.C Debates (10/11/2009) 19134; (12/11/2009) 19468-19469.
L.C Debates (12/11/2009) 19468-19469.
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The 2009 Mt Penny order for papers

1.5

1.6

1.7

1.8

1.9

1.10

1.11

On 10 November 2009, the Hon Duncan Gay gave notice of motion for an order for the
production of papers in relation to the Mt Penny mining exploration licence and tender
process.

On 12 November 2009, the Legislative Council agreed to the motion. The order stated:

That, under standing order 52, there be laid upon the table of the House within 14
days of the date of passing of this resolution all documents in the possession, custody
or control of the Premier, the Department of Premier and Cabinet, the Minister for
Mineral Resources and Minister for Primary Industries, the Department of Industry
and Investment, the Treasurer, NSW Treasury, in relation to Exploration Licence
3771 (now Exploration Licence 74006) - Mt Penny, including any document relating to
the tender process, and any document which records or refers to the production of
documents as a result of this order of the House.”

A return to order was received by the Clerk from the Department of Premier and Cabinet
(DPC) and tabled in the House on 26 November 2009." The return consisted of one box of
public documents and one box of privileged documents. The indexes to the public and
privileged documents, together with supporting correspondence, are available at Appendix 1.

The Committee notes that in accordance with established practice, individual agency
representatives certified that all papers held by the agency and covered by the terms of the
resolution of the House had been provided.

Changes in the ministry at the time of the 2009 order for papers

On 17 November 2009, Mr Macdonald was removed from the Ministry by the then Premier,
the Hon Nathan Rees MP. The Hon Peter Primrose was appointed Minister for Regulatory
Reform, and Minister for Mineral Resources. The House’s receipt of the return to order on 26
November 2009 was whilst Mr Primrose was Minister for Mineral Resources.

On 4 December 2009, the Hon Kristina Keneally MP replaced the Hon Nathan Rees MP as
Premier. Subsequently, on 8 December 2009, Mr Macdonald was reappointed to the Ministry
and appointed Minister for State and Regional Development, Minister for Mineral and Forest
Resources, and Minister for the Central Coast. Mr Primrose ceased to be the Minister for
Mineral Resources and was appointed Minister for Small Business, Minister for Volunteering,
Minister for Youth, and Minister Assisting the Premier on Veteran’s Affairs.

Mr Macdonald continued to hold the mineral resources portfolio until he resigned from the
Ministry on 5 June 2010. He ceased to be a member of the Legislative Council on 7 June 2010.

7

8

L.C Minntes (12/11/2009) 1517.
L.C Minutes (26/11/2009) 1580.

2
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Operation Jasper

1.12

1.13

In 7 August 2012, the Independent Commission Against Corruption (ICAC) announced that
it was undertaking an investigation into the circumstances surrounding a decision made in
2008 by the Hon Ian Macdonald to open the Mt Penny expression of interest area in the
Bylong Valley for coal exploration, including whether the decision was influenced by the Hon

Edward Obeid.

The ICAC subsequently published on its website a range of exhibits incorporating material in
relation to the 2008 decision of Mr Macdonald. These exhibits were published progressively
by the ICAC as they were tendered during the ICAC inquiry, which commenced public
hearings on 12 November 2012.

Concerns whether the 2009 order for papers had been fully complied with

1.14

In December 2012, in the light of documents made public as part of Operation Jasper,
concerns were raised by the Hon Jeremy Buckingham whether the 2009 Mt Penny order for
papers had been fully complied with. The following is a timeline of the raising of these
concerns and events in the House in the lead up to this inquiry:

o on 4 December 2012, the Clerk received correspondence from the Hon Jeremy
Buckingham expressing concern that relevant documents may not have been included in
the Mt Penny return to order, based on documents published by the ICAC as part of
Operation Jasper (Appendix 2);

o on 10 December 2012, the Clerk forwarded Mr Buckingham’s correspondence to the
Director General of DPC for a response (Appendix 3);

o on 18 January 2013, the Director General responded by outlining the process that DPC
undertakes in co-ordinating the return of documents in response to an order under
Standing Order 52, and indicated that as the matter ‘appears to touch directly upon
matters that are currently before the ICAC’, he had forwarded the correspondence from
the Clerk and Mr Buckingham to the ICAC (Appendix 4);

. on 19 February 2013, the first sitting day of 2013, the correspondence of Mr
Buckingham, the Clerk and the Director General was tabled in the House by the Clerk;’

o on 25 February 2013, following an approach to the Clerk by a senior investigator at the
ICAC, the President wrote to the Commissioner of the ICAC seeking formal advice of
the Commission’s intentions in relation to this matter, and indicating that papers in the
return to order, including the indexes to the documents and associated certification
letters, were undoubtedly protected by privilege as ‘proceedings in Patrliament’

(Appendix 5);

. on 26 February 2013, the Commissioner of the ICAC replied indicating that the
Commission was comparing documents it held as part of Operation Jasper with the
return to the House in 2009 (Appendix 6). The Commissioner stated in part:

9

L.C Minntes (19/2/2013) 1458-1459.
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1.15

The work being undertaken by the Commission is to compare the material produced
to the House in November 2009 with the Commission's holdings to ascertain whether
any of the material held by the Commission but not included in the return might also
have fallen within the scope of material in the order for papers. If it appears to the
Commission that documents were not included in the return then the Commission
will advise the House.

on 27 February 2013, the President advised the House of his correspondence to the
Commissioner, and the Commissionet’s response, and tabled both items of
correspondence; "’

on 12 March 2013, the Leader of the House, the Hon Duncan Gay, gave a ministerial
statement in the House'' in relation to the 2009 Mt Penny return to order in which he
indicated that

should correspondence be received from the Independent Commission Against
Corruption indicating that, in the Independent Commission Against Corruption’s
opinion, documents were not included in the 2009 return when they should have
been, I will immediately move under Standing Order 77 to have this matter referred to
the Privileges Committee for inquiry and report;'?

on 14 March 2013, Mr Buckingham gave notice of the introduction of a bill”® for an Act
to waive parliamentary privilege in relation to the Mt Penny return to order to allow
ICAC to inquire into and report on the matter;

later on 14 March 2013, the President advised the House that he had received further
correspondence from the Commissioner of the ICAC (Appendix 7) indicating that the
ICAC had created a ‘document comparison matrix’ listing documents which the ICAC
‘considered as being possibly relevant to the order for papers but which do not appear
to have been included in the production to Parliament’, and providing a copy of the
matrix (Appendix 8) together with copies of the relevant documents.'* The President
subsequently tabled the correspondence and the document comparison matrix. "

On tabling of the correspondence from the Commissioner and document comparison matrix
on 14 March 2013, the President made a statement to the House, reproduced in part below:

... This is an extremely grave matter. Since the High Court of Australia reaffirmed the
power of this House to order the production of State papers, the exercise of that
power has been a fundamental part of the work of this House, in holding the
Executive Government to account, and the House has made 293 orders for the
production of documents. We appear now to be faced with the possibility that one of
the orders of the House was not complied with. It is ultimately for the House to
determine whether or not its order has been complied with and the consequences that
flow.

11

12

13

L.C Minntes (27/2/2013) 1496.
L.C Minutes (12/3/2013) 1513.
L.C Debates (12/3/2013) 18323-18324.

The Independent Commission Against Corruption Amendment (Mount Penny Exploration
Licence-Call for Papers) Bill.

L.C Debates (14/3/2013) 18630.
L.C Minntes (14/3/2013) 1537.
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On Tuesday of this week the Leader of the House foreshadowed that if, as is now the
case, the Independent Commission Against Corruption indicated that it held
documents relevant to the order of the House which did not appear to have been
included in the return to order, he would immediately move, under Standing Order
77, for the matter to be referred to the Privileges Committee for inquiry and report. I
can advise members that in a conversation this morning Commissioner Ipp advised
me that an inquiry into this matter by the Privileges Committee would in no way
interfere with the current investigations being conducted by the Independent
Commission Against Corruption and that it was entirely a matter for this House to
determine how it proceeded to deal with this matter.

As your President I regard the privileges and powers of this House as matters of vital

importance. It is essential that this matter be dealt with in a way that upholds the
dignity, role and powers of the House. !¢

Establishment of this inquiry

1.16 Immediately following the statement by the President on 14 March 2013 cited above, the
Leader of the House, the Hon Duncan Gay, moved that under standing order 77, the House
refer the matter to the Privileges Committee for inquiry and report. The motion was put and

passed on the voices without debate.'’

1.17 The terms of reference referred to the Committee are at page iv.

Changes to the membership of the Committee

1.18 There were two changes to the membership of the Committee for the purposes of this
inquiry:
o The terms of reference appointed Mr Shoebridge as an additional member of the

Committee for the purposes of this inquiry only.

. On Tuesday 19 March 2013, the President informed the House that on Monday 18
March 2013, the Clerk had received advice that the Leader of the Opposition had
nominated the Hon Greg Donnelly as a member of the Privileges Committee in place of
the Hon Peter Primrose.

Conduct of the inquiry

1.19 The Privileges Committee first met to consider the terms of reference on Tuesday, 19 March
2013. At its meeting, the Committee resolved:

That the Clerk of the Patliaments be requested to obtain advice from leading senior
counsel relating to whether documents identified in the document comparison matrix
provided by the Commissioner of the ICAC and tabled in the House on 14 March
2013 should, prima facie, have been provided in the return to order tabled in the House

16 L.C Debates (14/3/2013) 18630.
17 L.C Minutes (14/3/2013) 1537-1538.
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1.20

1.21

1.22

1.23

on 26 November 2009 concerning the Mt Penny mining exploration licence and
tender process.

The following day, Mr Bret Walker SC, the Senior Counsel who represented the Legislative
Council during the Egan cases of the late 1990s, accepted a brief to provide advice to the
Committee in accordance with the Committee’s resolution. The documents from the
Commissioner of the ICAC tabled in the House on 14 March 2013, including the covering
correspondence from the Commissioner and the document comparison matrix, were released
to Mr Walker on 21 March 2013. Mr Walker was also provided with a copy of the public
documents provided in the 2009 Mt Penny return to order, together with the indexes to both
the public and privileged documents.

Mr Walker provided his advice on Thursday, 11 April 2013. A copy is at Appendix 9.

Following the receipt of Mr Walker’s advice, the Committee met on three further occasions:
Tuesday, 16 April 2013, Tuesday, 23 April 2013 and Monday, 29 April 2013. At the meeting
on 23 April, the Committee invited the former Clerk, Mr John Evans, to address the
Committee regarding the conduct of the Arena inquiry by the Committee in 1997 and 1998."
The Committee also wrote to the Commissioner of the ICAC on 23 April seeking advice on
whether waiver of privilege over the 2009 Mt Penny return to order would in any way assist
the Commission as part of its investigations (see Appendix 10). The Committee adopted this
report at its final meeting on 29 April 2013.

The Minutes of the Committee meetings are at Appendix 12.

Structure of this report

1.24

This report is in five chapters. The following four chapters are structured as follows:

o Chapter 2 examines the power of the House to order the production of State papers,
and the procedures for the production of State papers.

. Chapter 3 outlines the immunity that attaches to returns to order as a ‘proceedings in
Parliament’, and examines generally the waiving of privilege.

. Chapter 4 examines whether documents identified in the ‘document comparison matrix’
provided by the Commissioner of the ICAC to the President and tabled in the House
on 14 March 2013 should, prima facie, have been provided in the return to order tabled in
the House on 26 November 2009 concerning the Mt Penny mining exploration licence
and tender process.

o Chapter 5 provides the Committee’s conclusions and recommendations in relation to
the further investigation of the matters raised in this report.

18

NSW Legislative Council, Standing Committee on Parliamentary Privilege and Ethics, Report on
Inguiry into the Conduct of the Honourable Franca Arena MLC, Report No. 6, June 1998.
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Chapter 2  Orders for the production of State papers

This Chapter examines the power of the House to order the production of State papers. The Chapter
also outlines the procedures for the production of State papers under standing order 52, including the
procedures followed by the Department of Premier and Cabinet in coordinating returns to order.

The power of the House to order the production of State papers

21

2.2

2.3

Otrders for the production of papers are one of the principal means by which the executive is
held accountable to the Legislature and the people of New South Wales.

The power of the House to order the production of State papers is a common law power
based on the principle of reasonable necessity — that is, the House has such powers as are
‘reasonably necessary’ for the House to carry out its legislative and scrutiny functions. Unlike
some other Australian jurisdictions, the power to order the production of documents has not
been conferred on the Houses by statute or by reference to the powers of the House of
Commons.

However, the powers of the House in this regard were confirmed in the mid to late 1990s as
the result of a long running dispute between the Executive Government and the Legislative
Council, which culminated in a series of decisions, the FEgan decisions, by the High Court and
the New South Wales Court of Appeal.

The Egan decisions

2.4

2.5

2.6

Between 1856 and 1934 the Council made a number of orders for the production of
documents, the vast majority of which were complied with by the governments of the day.
From 1934 to 1995 the practice of ordering documents fell into disuse. However the practice
was revived in the early 1990s, precipitating a challenge to the House’s power to order the
production of documents."”

In May 1996, the Legislative Council suspended the Treasurer and Leader of the Government,
the Hon Michael Egan, from the service of the House for failing to comply with a number of
orders for the production of papers.”’ In response to the House’s actions, Mr Egan brought
proceedings in the Supreme Court challenging the Council’s powers to call for State papers or
enforce such a call by suspending him. The proceedings were later removed, by consent, to
the Court of Appeal.

The Court of Appeal handed down its decision in Egan v Willis & CahilF' in November 1996,
holding that a power to order the production of state papers is reasonably necessary for the
proper exercise by the Legislative Council of its functions. In his decision, Gleeson CJ stated:

19

20

21

For a more detailed commentary, see Lovelock L and Evans |, New South Wales 1 egislative Council
Practice, The Federation Press, 2008, pp 474-85.

L.C Minntes (2/5/1996) 112-118.
(1996) 40 NSWLR 650.

Report 68 — April 2013 7



LEGISLATIVE COUNCIL

Possible non-compliance with the 2009 Mt Penny order for papers

2.7

2.8

2.9

2.10

2.11

The capacity of both Houses of Parliament, including the House less likely to be
‘controlled” by the government, to scrutinise the workings of the executive
government, by asking questions and demanding the production of State papers, is an
important aspect of modern parliamentary democracy. It provides an essential
safeguard against abuse of executive power.??

In 1997, the High Court granted Mr Egan special leave to appeal the decision of the Court of
Appeal. The decision of the High Court in Egan v Willis> was handed down in November
1998. The majority confirmed that it was reasonably necessary for the Council to be able to
order a minister who is a member of the House to produce certain State papers in accordance
with the system of responsible government.*

Executive claims of privilege and immunity: Egan v Chadwick & Ors

While Egan v Willis confirmed the power of the Council to order the production of State
papers, the High Court expressly left open the question of whether the power to call for
documents extends to documents for which claims of privilege or immunity could be made at
common law.

This matter came to a head in late 1998, when the Government once again refused to return
documents in response to an order of the House, indicating that the documents would not be
produced on the grounds of legal professional privilege and public interest immunity, citing
Crown Solicitor’s advice.” Following a further suspension from the House, Mr Egan again
instituted proceedings in the Supreme Court. The matter was again removed, by consent, to
the Court of Appeal.

The Court of Appeal delivered its judgement in Egan v Chadwick & Ors*® on 10 June 1999. The
Court held that the Council’s power to call for documents extends to compelling the executive
to produce documents in respect of which a claim of legal professional privilege or public
interest immunity may be made. However, the majority (Spigelman CJ and Meagher JA) held
that the power did not extend to Cabinet documents.

For Meagher JA, the restriction was absolute, applying to Cabinet documents generally.”
However, Spigelman CJ argued that the restriction depended on the content of Cabinet
documents: only those documents which reveal the ‘actual deliberations of Cabinet’ should
remain confidential, based on the idea of collective Cabinet responsibility and the
confidentiality of Cabinet deliberations.” Documents prepared outside Cabinet for
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Ibid at 665 per Gleeson CJ.

(1998) 195 CLR 424.

Ibid at 453-454.

LC Minutes (13/10/1998) 740; L.C Debates (13/10/1998) 8073-8074.
(1999) 46 NSWLR 563.

Spigelman CJ argued the restriction is necessary in order to avoid inconsistency between the power
to call for documents and one of the bases on which it has been determined that the power is
reasonably necessary, namely executive accountability derived from responsible government: (1999)
46 NSWLR 563 at 576.

Ibid at 597.
Ibid at 574-576.
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submission to Cabinet ‘may or may not, depending on their content’, lie beyond the Council’s
power, the status of such documents requiring assessment on a case by case basis.”

Priestley JA, dissenting, argued that no restriction fell on any documents as government
documents are generated at public expense for public benefit,” and concluded that:

...notwithstanding the great respect that must be paid to such incidents of responsible
government as cabinet confidentiality and collective tesponsibility, no /ega/ right to
absolute secrecy is given to any group of men and women in government, the
possibility of accountability can never be kept out of mind, and this can only be to the
benefit of the people of a truly representative democracy.?? [emphasis in original]

In effect, the three Egan decisions confirmed the Legislative Council’s power to order the
production of State papers for which claims of legal professional privilege or public interest
immunity could be made at common law, however the extent of the immunity afforded to
Cabinet documents was not decided by the majority. This question has not since been tested
in the courts.

Executive compliance with orders for documents: Cabinet documents

Following the decision in Egan v Chadwick, the Legislative Council agreed to a new resolution
requiring the production of the documents previously ordered.” The Government complied
with that order,” and has continued to comply with subsequent orders requiring the
production of documents. However, the issue of documents that are the subject of Cabinet
confidentiality has not been resolved.

In most returns to orders since 1999, where Cabinet documents have seemingly not been
included in a return, the omission has not been specified in correspondence from the relevant
departments. However, on several occasions, the Government’s position regarding Cabinet
documents has been clearly articulated, with the Government stating that documents had not
been produced as they had been ‘classified as Cabinet documents’” In one case, the
Government also disputed the Council’s power to order the preparation of a return with the
date, description and author of each document not produced on the grounds that it had been
classified as a Cabinet document, and reasons why the document would disclose the
deliberations of Cabinet.”® As Cabinet documents have been referred to in only a small
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Ibid at 575.

Ibid at 591-5.

Ibid at 595.

L.C Minntes (23/6/1999) 148-150.
L.C Minntes (29/6/1999) 162.

Return to order—Dalton treports into Juvenile Justice, LC Minutes (9/11/2004) 1099; Return to
order—Sinclair Reports concerning Brigalow Belt South Bioregion, I.C Minutes (3/5/2005) 1340;
(26/5/2005) 1408; Return to order—Redfern-Watetloo Authority, L.C Minutes (22/2/2005) 1229;
Return to order—Grtey nurse shatk, L.C Minutes (22/3/2005) 1283; Return to order—Incident at
Acmena Juvenile Justice Centre, L.C Minutes (23/5/2006) 19; Return to order—2010-11 Budget
finances, I.C Minutes (31/8/2010) 1994.

Return to ordet—Grey nurse shark—Further otder, I.C Minutes (28/2/2006) 1839.
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2.16

2.17

number of returns, it is possible that there have been other occasions on which documents
have been withheld on the basis of Cabinet confidentiality and the Council not advised.

In this context, if the House were to find itself in a position where it appeared that documents
had not been included in a return to order, a possible explanation is that the Government had
made a decision that the documents fell within the category of Cabinet documents.

As noted earlier, Egan v Chadwick confirmed that a distinction can be drawn between those
documents which disclose the actual deliberations of Cabinet (presumably, for example,
Cabinet minutes) and a broader category of Cabinet documents comprised of, for example,
reports, submissions and other documents prepared for the assistance of Cabinet. However,
the majority did not come to a final decision as to which Cabinet documents should be
excluded from scrutiny, or how broadly or narrowly the courts would interpret the restriction
on Cabinet documents. The House has adopted an arbitration mechanism under standing
order 52 which enables assessment of the validity of claims of privilege made over documents
that are lodged with the House. However, there is no mechanism for assessing the validity of
the Cabinet immunity claimed over documents as this judgement is made within the context
of the departments’ internal processes — the documents are simply not provided to the
Parliament.

Procedures for the production of State papers under standing order 52

2.18

2.19

2.20

In Egan v Willis & Cabill, Gleeson CJ] observed that the Legislative Council’s standing orders
do not operate as a source of power, but rather regulate the exercise of powers that exist
independently by some other means.” To this end, standing order 52 regulates the Council’s
common law power to order the production of State papers.” The full terms of the standing
order are published at Appendix 11.

Under standing order 52, orders for papers are initiated by resolution of the House. On a
resolution for the production of papers being agreed to, the terms are communicated by the
Clerk to the Director General of the Department of Premier and Cabinet, who liaises with the
departments or ministerial offices named in the resolution to coordinate the retrieval of the
documents requested. On or before the due date imposed by the resolution, the Director
General lodges the return comprising the documents with the Clerk of the Parliaments. If the
House is not sitting the Clerk receives the documents out of session and announces receipt of
the return on the next sitting day.

In addition to the documents required by the resolution, standing order 52 requires that an
indexed list of all documents tabled be included in the return, showing the date of creation of
each document, a description of the document and the author of the document. Where a
claim of privilege is made over documents, the return must also include reasons for the claim
of privilege.

37

38

Egan v Willis & Cabill (1996) 40 NSWLR 650 at 664 per Gleeson CJ.

Prior to the adoption of the current standing orders in 2004, the power to order the production of
state papers was regulated under previous standing orders, albeit in different terms. Between 1856
and 1870, orders for papers fell within the purview of SO 23. Between 1870 and 1895, SO 26
regulated the power, and from 1895 to 2003, orders for documents were made under SO 18.

10
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Once the documents have been tabled in the House or received out of session by the Clerk,
they are deemed to have been published by authority of the House, unless a claim of privilege
has been made. Documents over which a claim of privilege has been made are made available
to members of the Legislative Council only and may not be copied or published without an
order of the House. Standing order 52 also provides a procedure by which members may
dispute the validity of a claim of privilege made over documents in writing to the Clerk, who is
authorised to release the disputed documents to an independent legal arbiter for evaluation
and report to the House. The House then determines whether or not to make the disputed
documents public.

Departmental procedures

As noted in Chapter 1, on 10 December 2012, the Clerk of the Parliaments wrote to the
Director General of the Department of Premier and Cabinet (DPC) following concerns being
raised that the 2009 order for papers relating to the Mt Penny exploration licence had not
been fully complied with in 2009. The Director General’s response to the Clerk, dated 18
January 2013, included an explanation of the process that the Department undertakes in co-
ordinating the return of documents in response to an order for papers under standing order
52. While the full text of the correspondence can be found at Appendix 4, the following is a
summary of the process outlined by the Director-General:

o DPC coordinates the return of documents in response to orders under SO 52,

. however, in accordance with the principles of responsible government and ministerial
responsibility to Parliament, responsibility for producing the documents to the House
rests formally with the ministers who represent the government in the Legislative

Council,

. the administrative process by which the executive government responds to an order
under SO 52 is set out in a memorandum that DPC sends to agencies named in an
order,

. DPC does not independently review the documents being produced — instead, each

agency is responsible for ensuring that the documents it is producing are fully
responsive to the order,

. the relevant agency is required to provide a separate index of the documents provided,
in accordance with the terms of the standing order,

o although not required by SO52, DPC also requests each agency to provide letters of
certification that, to the best of the agency’s knowledge (the certification is usually
provided by the Head of the Agency), all documents held by that agency and covered by
the terms of the order have been produced. These letters of certification are typically
included in the return to order provided to the House. This certification does not
extend to Cabinet documents. The Director-General states that Cabinet documents are
not covered under the terms of any order under SO52.

The Director-General further advised that the process outlined above that applies now when
the Government responds to orders under standing order 52 is substantially the same as that
which applied in 2009. This is supported by the copy of the memorandum sent to the
Department of Primary Industries in respect of the Mt Penny order in 2009, attached to the
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Director-General’s correspondence to the Clerk of the Parliaments of 18 January 2013 at
Appendix 4.
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Chapter 3  The immunity attaching to returns to order

as ‘proceedings in Parliament’

This Chapter outlines the general nature of parliamentary privilege, the immunity that attaches to
returns to order as ‘proceedings in Parliament’, and the waiving of privilege.

Parliamentary privilege and returns to order

31

3.2

3.3

3.4

Parliamentary privilege encompasses powers, such as the power of the Houses to conduct
inquiries, and immunities from the ordinary law. The chief immunity is the immunity of
‘proceedings in Parliament’ from impeachment or question outside Parliament. This immunity
is enshrined in Article 9 of the Bil/ of Rights 1689 which is in force in New South Wales under
the Imperial Acts Application Act 1969."

The purpose of the immunity attaching to proceedings in Parliament is to ensure that the
Legislature can exercise its powers freely on behalf of the electors without fear of external
interference from the other branches of government. The protection is said to be a ‘safeguard
of the separation of the powers: it prevents the other branches of government, the executive
and the judiciary, calling into question or inquiring into the proceedings of the legislature.”"
The immunity reflects a wider constitutional principle whereby the courts will not allow any
challenge to be made to what is said or done in Parliament in the performance of its
functions."

For the purpose of the immunity, ‘proceedings in Parliament’ encompasses not just the formal
transaction of business in the House or a committee but matters closely related or incidental
to such business. As formulated in the Commonwealth Parliamentary Privileges Act 1987,
‘proceedings in Parliament’ includes ‘all words spoken and acts done ... for purposes of or
incidental to’ the transacting of the business of a House or committee.

Just as an order by the House requiring the production of government documents constitutes
a proceeding in Parliament, so the provision of a return to that order constitutes a proceeding
in Parliament, attracting immunity from the ordinary law. Save through the waiver of privilege,
only the House itself, or a committee of the House, may investigate matters relating to the
provision of such a return.

39

40

41

42

43

Article 9 of the Bi/l of Rights 1689 provides: “That the freedom of speech and debates or proceedings
in Patliament ought not be impeached or questioned in any court of place out of Patliament.’

Section 6 and schedule 2.

Evans H and Laing R (eds), Odgers’ Australian Senate Practice, 13 edition, Canberra, Department of
the Senate, p 44.

Prebble v Television New Zealand [1995] 1 AC 321 at 332.
Parliamentary Privileges Act 1987 (Cth), section 16(2).
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Waiver of parliamentary privilege

3.5

3.6

3.7

3.8

3.9

3.10

‘Waiver of privilege’ generally refers to a process of suspending the application of the
immunity in Article 9 of the Bi// of Rights 1689 to enable ‘proceedings in Parliament’ to be
impeached or questioned outside Parliament where there is such a compelling public interest
that some departure from the settled constitutional arrangement is warranted.

It is generally accepted that privilege is not capable of being waived by an individual member
or the House, but requires the authority of statute," although the position in New South
Wales does not appear to have been tested in the courts.” As the immunity is recognised by
the law and Article 9 itself is statutory, any dispensing with its application requires a change to
the law. As stated in Odgers’ Australian Senate Practice:

The immunities of the Houses are established by law, and a House or a member
cannot change that law any more than they can change any other law.4

Parliamentary privilege was waived by statute in New South Wales in 1997 and 2012.

The Special Commissions of Inquiry Amendment Act 1997

In 1997 a member of the Legislative Council claimed in a speech to the House that the
Premier, the Leader of the Opposition and others had met to ensure that the names of high
profile persons allegedly involved in paedophile activity would not be made public.

In response to concerns arising from the membet’s speech, the Parliament passed the Special
Commissions of Inquiry Amendment Act 1997, which amended the Special Commissions of Inquiry Act
1983 by the insertion of Part 4A. Part 4A empowered either House, by resolution passed by a
two thirds majority, to authorise the Governor to establish a special commission of inquiry
(similar to a royal commission) to investigate such matters relating to patliamentary
proceedings as were specified in the resolution. It also authorised the House to declare by
resolution passed by a two thirds majority that parliamentary privilege was waived in
connection with the inquiry. However, while permitting a collective waiver of privilege by the
House, Part 4A preserved the right of any individual member to claim patliamentary privilege
in relation to anything said or done by the member in parliamentary proceedings while
authorising the member to give evidence in the inquiry if the member chose to do so. Further,
the provisions of Part 4A were specified to expire six months after their commencement date.

Following the passage of the Special Commissions of Inquiry Amendment Act 1997, the Legislative
Council passed a resolution, endorsed by a two-thirds majority, authorising the establishment
of a special commission of inquiry to investigate the truth of the member’s claims. The
resolution also waived parliamentary privilege in connection with the inquiry. A commissioner

44

45

46

See Odgers’ Australian Senate Practice, p 93; Wright B and Fowler P (eds), Howuse of Representatives
Practice, 6™ edition, Canberra, Department of the House of Representatives, 2012, p 743; Campbell
E, Parliamentary privilege, Sydney, The Federation Press, 2003, p 125; Griffith G., Parliamentary
privilege: use, misuse and proposals for reform, NSW Patliamentaty Library, Briefing paper 4/97, 1997, p
35-306; Leopold P, Free speech in Parliament and the Courts’ (1995) 15 Lega/ Studies, pp 205-207.
Grittith G, Parliamentary privilege: use, misuse and proposals for reform, p 37.

Odgers’ Australian Senate Practice, p 93.
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was duly appointed to conduct the inquiry. While the member exercised her right under the
Act not to participate in the inquiry, other persons gave evidence to the inquiry including
persons alleged by the member to have participated in meetings concerning the suppression of
names."” In its report, the commission found that the member’s claims were false and that the
member had no evidence to support them.*

Following the commencement of the special commission of inquiry the member challenged
the validity of Part 4A of the Act in the Supreme Court of New South Wales. The proceedings
were removed to the Court of Appeal, which upheld the validity of Part 4A.” The member
then sought special leave to appeal to the High Court, which was refused.” In refusing leave
the High Court stated that it was not persuaded the Act ‘so affected the parliamentary
privilege of free speech that it invalidly erodes the institution of Parliament itself.”

The Independent Commission Against Cortuption (Register of Disclosures by
Members) Act 2012

In 2012, as part of Operation Acacia, the Independent Commission Against Corruption
sought and obtained access to the Register of Disclosures of Members of the Legislative
Council. The Register contains the returns supplied by members disclosing their pecuniary
interests and other matters in accordance with the Constitution (Disclosures by Members) Regulation
1983. The Register is published pursuant to the Regulation.

Subsequently, the Commission advised that it intended to refer to information contained in
members’ returns in the Register in a brief of evidence to be used in its investigation. This
intention raised the question of whether the Register might be subject to parliamentary
privilege. If the Register was subject to parliamentary privilege, it would be protected by
Article 9 of the B/l of Rights 1689 and would not be able to be used in the Commission’s
investigation as foreshadowed.

The Crown Solicitor was requested to provide an opinion on the status of the Register. The
Crown Solicitor advised that there are competing arguments as to whether the Register is
protected by patliamentary privilege and that those arguments are finely balanced. However,
he was inclined to think that the arguments in favour of the view that the Register is part of
‘proceedings in Parliament’, and are thus privileged, are of slightly greater weight than those to
the contrary.”

Legislation was subsequently introduced to ensure that, if the Register is subject to
parliamentary privilege, it could be used in the Commission’s investigations. The Independent
Commission Against Corruption (Register of Disclosures by Members) Act 2012 amended section 122 of
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The commission also had access to copies of documents tabled by the member in the House which
were referred to the commission by resolution of the House; L.C Minutes (21/10/1997) 123-126.

The Hon John Anthony Nader RFD QC, Report of the Special Commission of inquiry into allegations made
in Parliament by the Hononrable Franca Arena MLC, 7 November 1997.

Arena v Nader (1997) 42 NSWLR 427.
Arena v Nader (1997) 71 ALJR 1604
1bid at 1605.

Khnight I, Crown Solicitor, ‘Parliamentary Privilege and the Register of Disclosures by Members’, 17
October 2012.
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3.16

the Independent Commission Against Corruption Act 1988, which preserves parliamentary privilege
in relation to the Commission. The amendments provided that:

o The Commission may use the register for the purpose of any investigation into whether
a member publicly disclosed a particular matter or the nature of any matter disclosed
and for the purpose of related findings, opinions or recommendations,

o Parliament is taken to have waived ‘any parliamentary privilege that may apply’ to the
register for that purpose,

. However, any parliamentary privilege that applies to the register will continue to apply
for other purposes such as court proceedings.

Unlike the waiver provisions of the Special Commissions of Inquiry Amendment Act 1997, the
amendments made by the Independent Commission Against Corruption (Register of Disclosures by
Members) Act 2012 are not subject to a sunset clause and therefore remain in force.

When is waiver of parliamentary privilege justified?

3.17

3.18

As indicated, the purpose of the immunity attaching to ‘proceedings in Parliament’ is to ensure
the Legislature can exercise its powers freely on behalf of the electors without fear of external
interference from the other branches of government. A compelling public interest needs to be
established to justify a departure from these established arrangements. Otherwise, the waiver
of privilege has the potential to erode the fundamental protections embodied in Article 9 of
the B/l of Rights 1689.

The Committee finds that the potential ramifications of waiving parliamentary privilege
include:

. A chilling effect on future proceedings in Parliament, if there is an increased likelithood
that privilege will be waived more often.

. Abuse of the waiver by parliamentary majorities for political purposes.

o The creation of public expectations that privilege can be routinely waived whenever an
issue becomes one of public concern in the future, and the exposure of Parliament to
criticism in the event that privilege is not waived.

. An undermining of Parliament’s constitutional role as the principal body responsible for

superintendence of the executive government if matters are routinely referred to bodies
such as the ICAC.

16
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Finding 1
The Committee finds that the potential ramifications of waiving parliamentary privilege

include:

o A chilling effect on future proceedings in Parliament, if there is an increased
likelihood that privilege will be waived more often.

o Abuse of the waiver by parliamentary majorities for political purposes.

o The creation of public expectations that privilege can be routinely waived
whenever an issue becomes one of public concern in the future, and the
exposure of Parliament to criticism in the event that privilege is not waived.

o An undermining of Parliament’s constitutional role as the principal body
responsible for superintendence of the executive government if matters are
routinely referred to bodies such as the ICAC.

3.19

3.20

The waiver of parliamentary privilege is a very serious matter and there is a strong, and in
almost all cases, overriding principle of protecting the privileges of the Parliament and
especially the unfettered right of elected members to speak in the House on often very
controversial subjects.

That said, the Committee accepts that in rare circumstances the waiver of privilege may be
justified to permit an external inquiry to be made into parliamentary proceedings. With
reference to the Special Commissions of Inquiry Amendment Act 1997, Protessor Enid Campbell
observed that ‘there can be exceptional circumstances in which extra-patliamentary inquiry
into the veracity of statements made under patliamentary privilege may be fully justified.” The
merits of legislation providing for the waiver of parliamentary privilege would appear to
depend on the circumstances of the individual case, and the extent to which the legislation
incorporates appropriate qualifications and safeguards.

53

Campbell E, Parliamentary privilege, Sydney, The Federation Press, 2003, p 125.
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Chapter4  The documents identified by the ICAC

This Chapter examines whether documents identified in the document comparison matrix provided by
the Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have
been provided in the return to order tabled in the House on 26 November 2009 concerning the Mt
Penny mining exploration licence and tender process.

The ICAC ‘document comparison matrix’

4.1

4.2

4.3

As indicated in Chapter 1, on 14 March 2013, the Commissioner of the ICAC provided to the
President a ‘document comparison matrix’. The President tabled it in the House the same
day.” The matrix is at Appendix 8.

The matrix is a simple spreadsheet which provides a reconciliation of certain documents held
and made public by the ICAC as part of Operation Jasper with the documents returned to the
House in 20009:

. In column 2, the ICAC lists the documents returned in response to the order for papers
in 2009.

. In column 4, the ICAC lists documents made public as part of Operation Jasper which
the ICAC considered as being possibly relevant to the order for papers but which do
not appear to have been included in the 2009 return to order. The ICAC also provided
copies of these documents.

. In column 5, the ICAC provides an index to the documents based on the ICAC exhibit
number and page number.

In total, the ICAC document comparison matrix lists 139 documents (or 140>) which, in the
opinion of the ICAC, fall within the terms of the order for papers in 2009 but were not
included in the documents returned to the House.

The advice of Mr Bret Walker SC

4.4

4.5

As indicated in Chapter 1, on 20 March 2013, following a resolution of the Committee, Mr
Bret Walker SC agreed to provide advice to the Committee on the following question:
whether documents identified in the document comparison matrix provided by the
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie,
have been provided in the return to order tabled in the House on 26 November 2009
concerning the Mt Penny mining exploration licence and tender process?

Mr Walker’s advice was received on Thursday 11 April 2013. A copy is at Appendix 9.

54

55

L.C Minntes (14/3/2013) 1537.

Depending on the status of the document listed as exhibit J-13 Pp 759-858 on page 6 of the
document comparison matrix. The document provided in the 2009 return to order appears to be an
abridged version of the document provided by the ICAC.
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Mr Walker indicated that, in his opinion, ‘nearly all’ of the documents identified by the ICAC
in its document comparison matrix should have been produced in the 2009 return to order.
The only exceptions in Mr Walker’s opinion were 15 documents identified by the following
ICAC exhibit page numbers: J-9 Pg 77; J-9 Pp 127-128; ]J-9 Pp 129-130; J-9 Pg 131; J-9 Pp
132-133; J-9 Pp 136-137; J-9 Pp 147-151; J-9 Pg 159; J-9 Pp 218-219; J-9 Pg 227; J-12 Pg 585;
J-12 Pg 587; J-12 Pp 588-594; J-13 Pg 596; J-13 Pp 597-601.

Accordingly, of the 139 documents identified by the ICAC as falling within the terms of the
2009 order for papers but not provided in the return, Mr Walker agreed with the ICAC that
124 of those documents should have been provided in the 2009 return.

In explaining the reasons for his advice, Mr Walker argued that the terms of the 2009 order
for papers were ‘calculated to produce borderline cases and reasonable differences of opinion’,
and that if anything, he had ‘erred (if at all) on the side of giving the benefit of the doubt to
those who did not produce these documents’™:

It should be well understood that the expressions “in relation to” and “relating to”
found in the crucial terms of the order are calculated to produce borderline cases and
reasonable differences of opinion. Doing the best I can, I estimate that I have been
perhaps narrower than a judge might be in an analogous position in assessing some of
the documents specified in 756 above as not falling, prima facie, within the terms of
the order. That is, I think I have erred (if at all) on the side of giving the benefit of the
doubt to those who did not produce these documents.>”

Mr Walker also provided reasons for identifying the 15 documents which he believed fell
outside the terms of the 2009 order for papers:

The document at J-[9] Pg 77 could easily be seen, in hindsight, as having a sufficient
connexion with the relevant Exploration Licence and “the tender process”, but is
reasonably arguably so general as not to be caught. The documents from J-9 Pg 127 to
Pg 133, and Pp 136-137 and 147-151 relate to the availability and market conditions in
connexion with drilling surfaces in areas including that eventually covered by the
relevant Exploration Licence. The licence did not exist when those documents were
created. I note that the existence (or not) of exploration data was explicitly a factor in
later consideration of what should fairly be understood to be within “the tender
process”. However, these drilling documents could genuinely be regarded as outside
the order. The other documents noted in 7 above are not obviously outside the order,
but are so borderline and lacking in explicit reference to either the eventual
Exploration Licence or “the tender process” as to justify the benefit of the doubt
noted in 8% above.?

Mr Walker indicated that, in making these findings, he had interpreted reference to ‘the tender
process’ in the 2009 order for papers as reference to ‘the so-called Expression of Interest (or
EOI) process’.”
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See the documents identified by Mr Walker referred to in paragraph 4.6 above.
Paragraph 8 of Mr Walker’s advice.

See the quotation of Mr Walker in paragraph 4.8 above.

Paragraph 9 of Mr Walker’s advice.

Paragraph 10 of Mr Walker’s advice.
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Should the documents identified by the ICAC have been provided in the Mt
Penny return to order?

4.11

4.12

4.13

The question before the Committee is whether the documents identified by the ICAC in the
‘document comparison matrix’ should, prima facie, have been provided in the return to order.
The advice from Mr Walker SC is that ‘nearly all of them should have been so produced’.

In its own approach to this matter, the Committee first considered the wording of the 2009
order for papers. Notices of motion for the production of papers in the Legislative Council
are carefully worded to produce the documents sought. By the inclusion of the words ‘in
relation to’ and ‘relating to’, the House deliberately sought the production of all documents
that could be said in any way to bear upon or inform an understanding of any aspect of the
2008/2009 ‘tender process’. The Committee interpreted the ‘tender process’ as referring to the
2008/2009 EOI process, as did Mr Walker in his advice.

From this starting point, the Committee examined all of the documents identified by the
ICAC in the document comparison matrix to determine whether they could be said to meet
the above test. In the Committee’s opinion, the vast majority (if not all) of the documents
identified by the ICAC could be said to do so. It is the Committee’s opinion that documents
such as the following, some of which explicitly mention the Mt Penny exploration area, clearly
fell within the terms of the 2009 order for papers:

. An email from Jamie Gibson, Deputy Chief of Staff to Graham Hawkes, DPI asking for
a Mt Penny brief that he can provide to the “boss”, J-9 Pp 43-44.

. Ministerial Briefing, ‘Mt Penny — Bylong Valley’, J-9 Pp 48-49.

o Ministerial Briefing BN08/1229, ‘Potential Coal Allocation Areas in Western NSW” (J-9
Pp 100 — 108).

. An email from Brad Mullard, DPI to ministerial staff attaching maps and information
on the North Bylong — Mount Penny exploration area (J-9 Pp 176 — 182).

o Ministetial Briefing BN08/1589, ‘Coal Allocation Proposal’ (J-9 Pp 254-264).

. Letters and an email from various companies and the NSW Minerals Council on behalf
of its members expressing interest in the potential coal allocation areas in Western NSW
(J-12 Pp 421, 422, 423 — 424, 425, 426, 427, 429, 430 — 431).

. Ministerial Briefing BN08/2311 ‘Extension of Coal Allocation Areas Expression of
Interest’ — version 2 (J-12 Pp 435-437).

° Ministerial Briefing BNO/9 ‘Re-opening Expressions of Interest for 11 Coal Release
Areas’ (J-13 Pp 631 — 640).

. Letter from John McGuigan, Cascade Coal to Brad Mullard, DPI regarding the
Expression of Interest in the Mt Penny Exploration area (J-48 Pp 47-48).

. Ministerial submission 08/8229 ‘Coal Release Exploration Areas — Expression of
Interest Recommendation’ (J-13 Pp 687-734).
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4.15

4.16

4.17

4.18

PRIVILEGES COMMITTEE

In making the above observations, the Committee notes, as did Mr Walker,” that some of the
documents identified in the matrix are drafts, working versions or otherwise repetitive
versions of later documents, at least some of which were returned in the return to ordet.

The Committee has reached its position independently, but with the benefit, of the advice of
Mr Walker.

In his advice, Mr Walker identified 15 documents as documents which fell outside the terms
of the 2009 order for papers. Mr Walker gave reasons, while expressing himself cautiously.

The Committee examined the 15 documents identified by Mr Walker, and understands Mr
Walker’s reasons cited at paragraph 4.9 above for indicating that, in his opinion, the
documents fall outside the scope of the 2009 order. The Committee agrees with Mr Walker
that the question of whether these 15 documents fall within the terms of the 2009 order for
papers could be answered either way.

Accordingly, the Committee finds that at least 124, if not all, of the documents identified by
the ICAC in the ‘document comparison matrix’ as not having been provided to the House in

2009 related to the 2008/2009 EOI process, and that accordingly, they should, prima facie, have
been provided in the 2009 Mt Penny return to order.

Finding 2
The Committee finds that at least 124, if not all, of the documents identified by the ICAC in
the ‘document comparison matrix’ as not having been provided to the House in 2009 related

to the 2008/2009 EOI process, and that accordingly, they should, prima facie, have been
provided in the 2009 Mt Penny return to order.

4.19

4.20

In making this finding, the Committee acknowledges the possibility that some documents may
not have been provided in the 2009 return to order on the basis that they were Cabinet
documents. The Committee examined the issue of Cabinet documents in Chapter 2. The
Committee does not have enough information to make a definitive judgement whether
documents may not have been provided in 2009 on the basis that they were Cabinet
documents. This would need to be determined by further inquiry.”

It is also important to note that the Committee has not attempted to undertake its own
reconciliation of the terms of the 2009 order for papers with other documents made public by
the ICAC on its website as part of Operation Jasper (that is, documents not identified in the

61

62

Paragraph 11 of Mr Walker’s advice.

It is noted that during the ICAC’s public hearings as part of Operation Jasper, when asked if
Cabinet made a decision whether or not to grant any specific licence for the exploration of minerals
or coal, former Premier Nathan Rees MP stated ‘I don’t recall specific Exploration Licences
coming to Cabinet’ (Transcript, 13/11/2012, p 524T). Former Premier Morris Iemma stated that
he did not have any recollection of Mr Macdonald raising with Cabinet or the Budget Committee
issues about the opening or his intention to open 11 new mining areas. Nor did he recall Mr
Macdonald raising a decision of his that if new mining areas were to be opened, the participants
could only be smaller or medium-sized miners (Transcript, 13/11/2012 p 488T).
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document comparison matrix). Nor has the Committee sought to establish the existence of
any other documents that may not have been returned in 2009. To do so would have been
outside the Committee’s terms of reference. However, the processes followed as part of this
inquiry do not preclude the existence of other documents, outside of those identified by the
ICAC, which also fall within the terms of the 2009 order for papers. The Committee believes
that whatever body further considers this matter should consider this issue in its inquiry.

4.21 While the Committee is satisfied that at least 124, if not all, of the documents identified by the
ICAC in the ‘document comparison matrix’ as not having been provided to the House in 2009
should, prima facie, have been provided in the 2009 Mt Penny return to order, the question as
to why the documents were not returned can only be determined following further
investigation. This is discussed in the following chapter.
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Chapter 5  Further investigation of this matter

This Chapter examines three alternatives for further investigation of the Committee’s finding in the
previous Chapter that certain documents were not provided in the 2009 Mt Penny return to order:

o Reference of this matter by the House to the ICAC for further investigation, together
with the introduction of legislation to waive privilege to allow the ICAC to proceed.
This would likely be followed by a further reference of the matter to this Committee
after the ICAC reports its findings.

. Full investigation of this matter by the House through the calling of witnesses to the Bar
of the House.

o Full investigation of this matter by the Privileges Committee, requiring the House to
refer new terms of reference to the Committee.

Option 1: Reference of this matter by the House to the ICAC for further
investigation

5.1

5.2

5.3

The first option considered by the Committee for the further investigation of this matter was
for the House to refer to the ICAC the question why certain documents were not provided in
the 2009 Mt Penny return to order. Under section 73(1) of the Independent Commission Against
Corruption Act 1988, both Houses of Parliament may, by resolution of each House®”, refer a
matter to the ICAC for inquiry and report. Under section 73(2), it is the duty of the
Commission to fully investigate a matter so referred to it for investigation.

To enable the ICAC to investigate this matter, however, the Parliament would need to pass
legislation waiving privilege over the documents provided in the 2009 Mt Penny return to
order to enable their use by the ICAC. As indicated in Chapter 3, section 122 of the Independent
Commission Against Corruption Act 1988 preserves parliamentary privilege in relation to the
Commission.**

Following an investigation, the ICAC would be required to table a report in Parliament.” Tt
would then be open to the House to consider the matter further, including the possibility of a
further reference of the matter to this Committee to consider the findings of the ICAC,
including potentially what actions the House should take in relation to any individuals
responsible for the non-provision of documents, and what processes should be put in place to
ensure that orders for papers are complied with in the future.

63

64

65

This section has been interpreted as allowing the Houses to refer matters to the ICAC
independently. There is also a precedent where both Houses referred a matter to the ICAC
following the exchange of messages.

Save in one respect: Parliament has waived privilege attaching to the Register of Disclosures by Members
of the Legislative Council and the Register of Disclosures by Members of the Legislative Assembly to allow the
ICAC to make use of either Register for particular purposes.

Independent Commission Against Corruption Act 1988, s 74.
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5.4

5.5

5.6

The advantage of this approach is that the ICAC has extensive powers and resources for the
conduct of such an inquiry, coupled with an in-depth understanding of the matters arising
from Operation Jasper and the 2008/2009 EOI process. In addition, if the ICAC identified
any individuals as having engaged in corrupt conduct within the meaning of sections 7, 8 and
9 of the Independent Commission Against Corruption Act 1988, there is scope for the referral of
such matters to the Director of Public Prosecutions for possible prosecution.®

However, the Committee also notes disadvantages to such an approach. First, while the
House may refer to the ICAC the question why certain documents were not provided in the
2009 Mt Penny return to order, the focus of any inquiry by the ICAC would necessarily be on
issues of possible corrupt conduct. The non-provision of documents would still need to be
considered by the House.

Second, reference of this matter to the ICAC would require the waiver of privilege over the
2009 Mt Penny return to order.” As discussed in Chapter 3, the Committee accepts that in
some circumstances the waiver of privilege may be justified to permit an external inquiry to be
made into patliamentary proceedings. However, a compelling public interest needs to be
established to do so. For reasons discussed later in this Chapter bearing on the ultimate
responsibility of the House to determine issues of compliance and non-compliance with
orders for papers, the Committee does not believe that the waiver of privilege is appropriate
or necessary in the present circumstances.

Option 2: Full investigation of this matter by the House

5.7

5.8

5.9

5.10

The second option considered by the Committee for the further investigation of this matter
was for the House itself to inquire into why certain documents were not provided in the 2009
Mt Penny return to order.

In the Legislative Council, inquiries are generally conducted by committees that report their
findings to the House. However, the Council, like other comparable Houses of Parliament, is
itself vested with the power to conduct inquiries and take evidence from witnesses directly
under the Parliamentary Evidence Act 1901.

Witnesses other than members may be examined at the Bar of the House. Members may be
examined at their place.

There is one example in recent times where a person has been summoned to the Bar of the
House and examined by members. In 1998 the House resolved that the Auditor-General be
summoned to give evidence at the Bar of the House in relation to the Appropriation (1997-98
Budget Variations) Bill (No. 2) 1998.” The Auditor-General was issued with a summons and
attended at the Bar of the House on 10 November 1998. He was sworn and then examined,
answering questions from members of the House.

66

67

68

Although such a course of action would require a further waiver of privilege.

Save through the waiver of privilege, only the House itself, or a committee of the House, may
investigate ‘proceedings in Parliament’.

L.C Minntes (29/10/1998) 831-835; (10/11/1998) 841-842.
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The Australian Senate and New South Wales Legislative Assembly have also examined
persons at the Bar of the House, although the examples from the Legislative Assembly are
from the 19" century.”

The Committee notes this option for the further investigation of this matter. However, in the
Committee’s opinion, given the complexity of the issues arising out of this matter, a
committee of the House would be better suited to investigating this matter than an inquiry by
the House as a whole.

Option 3: Full investigation of this matter by the Privileges Committee

5.13

5.14

5.15

5.16

5.17

5.18

5.19

The third option considered by the Committee for the further investigation of this matter was
for the House to refer new terms of reference to the Privileges Committee for the Committee
to inquire into why certain documents were not included in the 2009 Mt Penny return to order
and related matters.

This is the Committee’s preferred approach.

As noted in Chapter 2, orders for the production of State papers are one of the principal
means by which the executive is held accountable to the Legislature and the people. The
power to make such orders supports the performance by the Council of its constitutional roles
of legislating and scrutinising the actions of the executive government. The House has a
responsibility to determine issues of compliance and non-compliance with such orders. As the
President stated to the House on 14 March 2013:

It is ultimately for the House to determine whether or not its order has been complied
with and the consequences that flow.

The Committee has powers to compel the attendance of witnesses, the answering of ‘lawful
questions’ and the production of documents that would enable it to undertake such an inquiry.

The Committee is established by the House to consider and report on any matter relating to
parliamentary privilege referred to it by the House or the President. For this reason the inquiry
was referred to the Committee when the matter arose in March. The Committee believes that
any future inquiry should similarly be conducted by the Committee.

In advocating this approach, the Committee believes that the outcomes of any further full
investigation of this matter should be not only the identification of any individuals whose
actions may have resulted in the exclusion of documents from the 2009 return to order, but
the investigation of processes within government for coordinating responses to orders for
papers, and the development of guidelines and policies to ensure full compliance with orders
for papers in the future.

The Committee therefore recommends that the House adopt new terms of reference referring
a further inquiry to the Privileges Committee to consider the matters raised in this report, and
suggests draft terms of reference below for the consideration of the House.

69

Evans H and Laing R (eds), Odgers’ Australian Senate Practice, 13 edition, Canberra, Department of
the Senate, pp 607-608; Grove R (ed), New South Wales Legislative Assembly Practice, Procedure and
Privilege, 1+t edition, pp 247-248.
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Recommendation 1

The Committee recommends that the House adopt new terms of reference referring a
further inquiry to the Privileges Committee to consider the matters raised in this report, and
suggests the following draft terms of reference for the consideration of the House:

1. That this House notes the findings and recommendations of the Privileges Committee
in Report No. 68 entitled ‘Possible non-compliance with the 2009 Mt Penny order for
papers’, dated 30 April 2013.

2. 'That the Privileges Committee inquire into and report on the failure to provide
documents in the return to order tabled in the House on 26 November 2009
concerning the Mt Penny mining exploration licence and tender process, including
documents identified in the document comparison matrix provided by the
Commissioner of the Independent Commission Against Corruption and tabled in the
House on 14 March 2013, and in particular:

(a)  the reasons for and circumstances leading to the failure to provide documents in
the return,

(b)  whether other documents held by offices identified in the resolution passed by
the House on 12 November 2009 and captured by the terms of the resolution
were not provided in the return,

(c) any deficiencies in processes or policies of a minister, ministerial office,
department or other agency regarding the identification of documents captured
by orders for the production of documents under standing order 52, or the
inclusion of documents in a return,

(d)  the identity of the person or persons whose actions resulted in the failure to
provide documents in the return,

(e)  any further action the House should take in relation to this matter, including:

(i)  whether a person or persons should be adjudged guilty of contempt,

(i)  the scope of sanctions that may be imposed,

(iil) any possible further involvement by the Independent Commission Against
Corruption,

(f)  guidelines and policies for the process by which ministers, ministerial offices,
departments and agencies respond to orders for the production of documents
under standing order 52, in light of current guidelines and policies, and

(g)  any other related matter.
3.  That in order to ensure procedural fairness, natural justice and the protection of
witnesses before the Committee, the Committee:

(a)  shall observe the procedures laid down in the standing orders and the practices
and procedures of the House, and

(b) may adopt and report to the House any additional procedures as the Committee
sees fit.

26
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That in conducting its inquiry, the Committee may utilise the services of an
appropriately qualified adviser or advisers.

That notwithstanding anything to the contrary in the resolution establishing the
Committee, for the purposes of this inquiry:

(a) the Committee consist of eight members, and

(b)  the additional member be Mr Shoebridge.
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Appendix 1 Indexes to the 2009 Mt Penny return to
order

: Premier

NSW | & Cabinet

Ms Lynn Lovelock
Clerk of the Parliaments
L egislative Council

-. Parliament House
Sydney NSW 2000

Dear Ms Lovelock -
Request fd_r Papers — Exploration Licence — Mt Penny

I refer to the resolution of the Legislative Council under Standing Order 52 made
on 12 November 2009, concerning Exploration Licence — Mt Penny.

| am now delivering to you the documents referred to in that resolution.

On 17 November 2009 the Ministerial portfolio responsibilities for Mineral
Resources and Primary Industries were assigned to two different Ministers.
Accordingly, responses have been obtained from the offices of both of those
Ministers in relation to this order.

The documents have been obtained from the Office of the Premier, the Office of
the Minister for Mineral Resources, the Office of the Minister for Primary
Industries, the Department of Industry and Investment, the Office of the
Treasurer and NSW Treasury.

Enclosed at Annexure A are certification letters from the Office of the Premier,
the Office of the Minister for Mineral Resources, the Office of the Minister for
Primary Industries, the Department of Industry and Investment, the Office of the
Treasurer and NSW Treasury indicating that, to the best of their knowledge, all

" . documents held and covered by the terms of the resolution have been provided.

| can also certify that to the best of my knowledge all documents held by the
Department of Premier and Cabinet and covered by the terms of the resolution
have been provided.

Enclosed at Annexure B are indexes of all non-privileged documents that have
been provided in response to the resolution.

In accordance with Item 5(a) of Standing Order 52, those documents for which a
claim for privilege has been made have been separately indexed and the case for
- privilege has been noted. .

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 = GPO Box 5341, SYDNEY NSW 2001
Tel: (02) 9228 5555 m F: (02) 9228 5249 m www.dpc.nsw.gov.au
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Enclosed at Annexure C are indexes of all privileged documents and
submissions in support of the case for privilege.

Should you require any clarification or further assistance please do not hesitate
to contact Mr Paul Miller, Executive Director, Legal Branch on (02) 9228 5543.

Yours sincerely

John Lee
irector General

Qaue,u}ec@ ak ‘*’RS(’M. .
24 /\/@ue.»wegvdg&g‘?

gwo@

/ éarﬁmég@/dé’w
/ box nen-priviliged/ docuserts
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Hon Tony Kelly MLC

Minister for Primary industries

Minister for Lands

‘Deputy Leader of the Government in the Legislative Council
m Smﬂh\‘o‘al&s Leader of the House in the Legislative Council

24 November 2009

Ms Leigh Sanderson

Deputy Director General (General Councu[)
Department of Prefnier and Cabinet

GPO Box 5341

SYDNEY NSW 2001

Atin: Mr Paul Miller
Executive Director, Legal Branch

Dear Ms Sanderson

Standing Order 52 — Order for Papers — Exploration Licence — Pt Penny
I refer to your advice dated 13 November 2009 of the Order by the 'Legislaﬁve Council for the
production of all documents held by the Minister for F'rlmary Industries relating.to Exploration
Licence 3771 — Mt Penny.

I certify to the best of my knowledge that there are no documents covered by the terms of the
resolution in this office,

-Yours faithfully

A M 14//4;/@7

Laurie Brown

Chief of Staff

Level 34, Governor Macquarie Tower Room 809, Parliament House

1 Farrer Place, Sydney NSW 2000 Macquarie Street, Sydney NSW 2000
T{02) 9228 3999 F {02) 9228 3988 T (02) 5230 2528 F (02) 9230 2530
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Office of the
Premier of New South Wales
Australia

Ms Leigh Sanderson

Deputy Director General (General Counsel)

Department of Premier and Cabinet .

Level 39, Governor Macquarie Tower 3
1 Farrer Place

SYDNEY NSW 2000

Dear Ms 'Sander;son
Order for Papers — Mt Penny -

| refer to your memorandum of 12 November 2009 seeking papers in
response to a Resolution of the Legislative Council regarding the exploration
licence relating to Mt Penny. .

| certify to the best of my knowledge that all documents held by the Office of
the Premier and covered by the terms of the Resolution have been provided.

Yours sincerely

V227

Graeme Wedd erburn
Chief of Staff

LEVEL 39, GOVERNOR MACQUARIE TOWER, 1 FARRER PLACE, SYDNEY 2000, AUSTRALIA. TEL: 9228 5239 FAX: 9241 3616
G.P.O. BOX 5341, SYDNEY 2001
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‘New South Wales

TREASURY

p Contact: C Yuen
Ms Leigh Sanderson Telephone: (02) 9228 4165

Director General Our Refarence: E28982
Department of Premier and Cabinet

Level 39 Governor Macquarie Tower

1 Farrer Place

SYDNEY NSW 2000

Dear Ms Sanderson

Order for Papers — Exploration Licence — Mt Penny

I refer to your letter of 13 November 2009 seeking submission of papers in response to an
Order in the Legislative Council of 12 November 2009 relating to:

a)} Exploration Licence 3771 (now Exploration Licence 7406) — Mt Penny including any
documents relating to the tender process and

b) any document which recdrds or refers to the production of documents as a result of
this order of the House.
I certify to the best of my knowledge that all documents held by New South Wales Treasury

and covered by the terms of the resolution, have been provided.

Yours faithfully

O-m Schur

Secretary
Z20./.94

—

Governor Macquarie Tower, 1 Farrer Place, Sydney 2000. Switchboard: (61 2) 9228 4567 Facsimile: (61 2) 9221 7029
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NEW SOUTH WALES

OFFICE OF THE TREASURER
MINISTER FOR STATE DEVELOPMENT

Ms Leigh Sanderson _

Deputy Director General (General Counsel)
Department of Premier and Cabinet

Level 39, Governor Macquarie Tower

1 Farrer Place

Sydney NSW 2000

17 November 2008

Dear Ms Sanderson
Order fqr Papers — Exploration Licence — Mt Penny

[ refer to your memorandum 12 November 2009 seeking submission of papers in
response to an Order in the Legislative Council of 12 November 2009 relating to
Exploration Licence 3771 (now Exploration Licence 7406).

| certify to the best of my knowledge that all documents held by this Office and covered
by the terms of the resolution, have been provided. .

Yours faithfully

Waif Secord
Chief of Staff

Level 36, Governor Macquarie Tower, 1 Farrer Place, Sydney - NSW 2000 .
Tel: (02) 9228 3535 Fax: (02) 9228 4469
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New South Wales
INDUSTRY & INVESTMENT NSW

Ms Leigh Sanderson - .
Deputy Director General (General Council) 23 NOV 2009
Department of Premier and Cabinet

GPO Box 5341

SYDNEY NSW 2001

Attn: Mr Paul Miller
Executive Director, Legal Branch By Hand

Dea_r/l‘,ae’s/e;nderson,

Standing Order 52 — Order for Papers — Exploration Licence — Pt Penny

I-refer to your advice dated 13 November 2009 of the Order by the Legislative
Council for the production of all documents held by Industry & Investment
NSW (1& NSW) relating to Exploration Licence 3771 — Mt Penny.

Enclosed are copies of the required documents presented in the suggested
format. :

Separate indexed lists are provided for Privileged and Non-Privileged papers.
Where privilege has been claimed over part of a document two versions of the
document have been provided - a full copy in the schedule of Privileged
Documents, and an edited version with the privileged information obscured in
the schedule of Non-Privileged Documents.

| certify to the best of my knowledge all documents held by 1& NSW and
covered by the terms of the resolution have been provided.

Yours sincerely

ARD SH
DIRECTOR GENERAL

Level 6, 201 Elizabeth Street SYDNEY NSW 2000 PO Box K220 Haymarket NSW 1240
Telephone (02) 8289 3903 Facsimile (02) 9283 7201 Website www.industry.nsw.gov.au
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Minister for Mineral Resources
Minister for Regulatory Reform

Ms Leigh Sanderson -
Deputy Director General (General Council)
Department of Premier and Cabinet

GPO Box 5341

SYDNEY NSW 2001

Attn: Mr Paul Miller : .
Executive Director, Legal Branch . By Hand

Dear Ms Sanderson,

- Standing Order 52 — Order for Papers — Exploration Licence — Pt Penny
| refer to your advice dated 13 November 2009 of the Order by the Legislative

Council for the production of all documents held by the Minister for Primary
Industries relating to Exploration Licence 3771 — Mt Penny.

| attach the one document covered by the terms of the resolution in this office.

Jason Kara
Acting Chief _of Staff

3 /\\ (09( I

Level 35, Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000
Phone: (61 2) 9228 4777 Fax: (61 2) 9228 3452 :
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NON-PRIVILEGED DOCUMENTS - ORDER FOR PAPERS - 12 NOVEMBER 2009 —

EXPLORATION LIGENGE - MT PENNY

Document item Document Date Author Privilege
No. . X Claim?
1 Any document which records or refers to Letter from Clerk of Parliaments 12/11/09 Lyn Lovelock, Clerk of No
the production of documents as a resuli of advising of order Parliaments
this order of the House. .
2 Any document which records or refers to Briefing to Deputy Director General 11/11/09 Gécrge Makrides, Senior | No
the production of documents as a result of advising of order and letter sent to Project Officer,
this order of the House. relevant agencies Department of Premier
and Cabinet .
3 Any document which records or refers to Briefing to Deputy Director General 20M11/09 George Makrides, Senior | No
the produclion of documents as a result of readdressing memoranda to Chiefs of Project Officer,
this order of the House. Staff Department of Premier
and Cabinet
4 Any document which records or refers to Memerandum undertaking searches 13/11/09 George Makrides, Senior | No
the production of documents as a result of | within the Department of Premier and Project Officer,
this order of the House. Cabinet Depariment of Premier
and Cabinet
5 Any document which records or refers to Written response to searches 18/11/08 Nazil Munir, Manager, No
the production of documents as a result of | memorandum Policy, National Reform
this order of the House. Unit, Department of
- Premier and Cabinet
3] Any document which records or refers to Memorandum concerning amount on Undated Joanne Paizes, Branch No
the produclion of documents as a result of | time taken to comply with order Manager, Cabinet
this order of the House. Secretariat, Department
) of Premier and Cabinet
7 Any document which records or refers to Memarandum concerning amount an 20/11/09 Michael Petrie, Chief of Mo

the production of documents as a result of
this order of the House.

time taken to comply with order

Staff, Office of the
Direclor General,
Department of Premier
and Cabinet
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Document Item Document Date Author Privilege
No. Claim?
8 Any document which records or refers to -Meme concerning compliance with 19/11/09 Peter Duncan, Deputy No
the production of documents as a result of order Director General,
this order of the House. Government
. Coordination, Department |
. ) of Premier and Cabinet
9 Any document which records or refers to Memo concemning compliance with 2011/09 - Dianné Leeson, Director, | No
the production of documents as a resultof | order Major Projects
this order of the House. Coordination, Department
of Premier and Cabinet
10 Any document which records or refers to Email concerning compliance with 16/11/08 Peter Heron, Cabinet No
the production of documents as a result of | order Secretariat, Department
this order of the House. i of Premier and Cabinet
1 Any document which records or réfers to Briefing to Director General 12/11/09 George Makrides, Senior | No
the production of documents as & result of | concerning compliance with order Project Officer,
this order of the House. Department of Premier
and Cabinet
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| Dffice of He Parier

ltem

Document No. Document Date of Author Privilege
Creation Claim
- - YIN?
1 Any.document which Memo from NSW 12 November | Leigh Sanderson, Deputy N
records or refers to the Department of Premier 2009 Director General (General
production of documents and Cabinéet Counsel)

as a result of this order of
the House
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NS {J (}_-( a.ju!'v

Order for Papers - EXPLORATION LICENCE - MT PENNY

SCHEDULE 1: UNPRIVILEGED

" Resolution of the Legislative Council: That, under standing order 52, there be laid upon the table of the House within 14 days of the

date of the passing of this resolution in the possession, custody or control of the Premier, the Department of Premier and Cahinel, the
Minsiter for Mineral Resources and Minister for Primary Industries, the Department of Industry and Investment, the Treasurer and

" NSW Treasury:

(@) all documenis in relation to Exploration Licence 3771 (now Exploration Licence 7406) - Mt Penny,
(b) including any documents relating to the tender process,
(c) any document which records or refers to the production of documents as a resulit of this order of the House.

Note: Every effort has been made to comply with this order in the time frame specified. To avoid unnecessary waste of resources,
multiple versions of similar documents have not been included in circumstances where the information requested has otherwise been

provided in a substantially similar way.

Document Item Document Date of Author Privilege
No. Creation Claim?
Item (a), 1 all documentsin  |Letter from Department of Premier and _ 13/11/2009  |Department of No 1
(e) relation to Cabinet i Premier and Cabinet
Exploration
Licence 3771 (now
Exploration
Licence 7406) - Mt
(Penny and
resolution (¢
Item (a) 1 all documents in  |Email referring to a number of remnant and 26/09/2008 |The former No
relation to small coal deposits - Department of (redacted
Exploration - |Primary Industries version
Licence 3771 (now ' provided)
Exploration
{Licence 7406) - Mt
Penny )
Page 1
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OFFICE OF THE MINISTER FOR MINERAL RESOURCES
NON-_PNVILEGED DOCUMENTS — ORDER FOR PAPERS - 12 NOVEMBER 2008 ~

EXPLORATION LICENCE - MT PENNY

Item . Document ) Date Author

Document Privilege
No. Claim?
1 Any document which records or refers to Memorandum from Leigh Sanderson 20/11/08 Leigh Sanderson Nao

the production of documents as a result of
this order of the House.
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ORDER FOR PAPERS

Offce of Fhe Treageror

EXPLORATION LICENCE — MT PENNY

Schedule 1
Dacument Mo. Standing Order ltem Dacument Date of Creation Author Privilege Claim
1 na Memorandum from 12 November 2009 Leigh Sanderson No
Leigh Sanderson to '
Walter Secord
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- Exploration Licence - Mt Penny - Industry & Investment NSW - NON PRIVILEGED

Order for P:
Document |Type ‘Itam Date of  |Author Privilege
No. p 3 Creation Claim
ay - |Documents in relation to Coal Exploration Licence Application/Renawal ID Sheet 26.6.08 |Fred Schiavo, Land No
Exploration Licence 3771 (now Infermation Officer
|Exploration Licence 7408) - it 18] NEW
Benny, Including any documents
irelating to the tender process.
a)2 Documents in relation to Mt Penny ID Diagram | 7.7.08  |Fred Schiavo, Land No
Exploration Licence 3771 (now |Information Officer
Exploration Licence 7406} - Mt 1&I NSW
Penny, Including ary documents
relating to the tender process.
a)3 Documents in relation to Exp ion of Interest Information Aug08  |1&1 NSW Mo
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documenis
relating to lhe tender process.
al4 Documents in relation to Director General Briefing - Coal Allecation Proposal 9.9.08 |Patricia Madden, Ma
|Exploration Licence 3771 (now IManager Operations,
Exploration Licence 7406) - Mt Mineral Resources
Penny, Including any documents 1&1 NSW
relating to the tender process.
a)s Documents in relation o Ministeriz| Briefing - E ion cf Coal Allocation Areas 13.10.08 |Patricia Madden, No
Exploration Licence 3771 (now  |Expressions of Interest Manager Operations,

Exploration Licence T406) - Mt
Penny, Including any documents
relating to the tender process.

Mineral Resources
1&1 HSW
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t NSW - NON PRIVILEGED

Order for Papers - Exploration Licence - Mt Penny - Ind vy &I

|Exploration Licence 3771 (now

Exploration Licence 7408) - Mt
Penny, Including any documents

relating to the tender process.

Unsuccessful letters

|Executive Director
Mineral Resources
1&1 NSW

Document [Type Item Date of  [Author Privilege
Mo. : Creation Claim
a)6 Documents in relation to Expression of Interest Information Jan-02  [I&1 NSW No
Exploration Licence 3771 (now |~
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process,
a}12 Documents in relation to Withdrawal by Monaro Mining from Mt Penny ECI 9.6.09 |Loyal Coal Pty Ltd No
Exploration Licence 3771 (now
Exploration Licence 7408) - Mt
Penny, Including any documents
relating to the tender process.
a)13 Documents in relation to |EOT Recommendation - Approved by Director General 18| 18.6.09 |William Hughes, No
Exploration Licence 3771 (now  |[NSW 19,6,09. EDITED VERSION with privileged information Principal Advisor Coal | -~
Exploration Licence 7406) - Mt |obscured & Strategic Projects
Penny, Including any documents 181 NSW
relating to the tender process.
aj14 Documents in relation to Suceessful letter 19.6.09 I-F'trad Mullard No
|Exploration Licence 3771 (now Executive Director
|Exploration Licence 74086) - Mt Mingeral Resources
{Penny, Including any documents &1 NSW
relating to the tender process.
a)1s Documents in relation to 19.6.09  |Brad Mullard No
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Order for Papers - Exploration Li - Mt Penny - Industry & Investment NSW - NON PRIVILEGED
Document |Type ' © o fltem Date of  |Author Privilege
Mo. . Creation Claim
a)16 Documents in.relation lo Letter re Standard Licence Conditions 8.7.09 David Agnew, No
Exploration Licence 3771 (now . Manager Coal &
Exploration Licence 7406) - Mt Peftroleum Titles and
- {Penny, Including any documents Systems 1&1 NSW
relating to the tender process.
af7 Documents in relation to Consent Letter Cascade Coal Pty Ltd 11.8.09 |David Agnew, No
Exploration Licence 3771 (now Manager Coal &
Exploration Licence 74086) - Mt Petroleurn Titles and
Penny, Including any documents Systems 1&! NSW
relating to the tender process.
a)18 Documents in relalion to *|ELA 3771 Co-ordinates 23.8.09 |Cascade Coal Ply Lid No
Exploration Licence 3771 (now S
Exploration Licence 7406) - Mt
Penny, including any documents
irelating to the tender process.
a)21 Documents in relalion to Receipt - Conltribution to Coal Development Fund by 25.8.09 |Finance Branch, 1&I No
|Exploration Licence 3771 {(now  |Cascade Coal Pty Ltd NSW
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process.
a)22 Documents in relation to Receipt - Assessment Fee - Cascade Coal Ply Ltd 25.8.09 |Finance Branch, &l No
Exploration Licence 3771 (now NSW

Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process.
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Exploration Licence 3771 (now
Exploration Licence 7406} - Mt

kr-'i(h privileged information obscured

Geoscientist 181 NSW

Order for Papers - Exploration Licence - Mt Penny - Industry & Ir 1t NSW - NON PRIVILEGED :
Document |Type . Item ) : Date of  |Author Privilege
No. : ; Creation | . Claim
a)23 Documents in relation to |Receipt - ELA 3771 - Application Fee - Cascade Coal Pty Ltd| 25.8.09 |Finance Branch, 1&| No
'|Exploration Licenge 3771 (now NEW
Exploration Licence 7406) - Mt
Penny, including any documents
relating to the tender process.
a)24 Documents in relation to Acknowledgement Letter - ELA 3771 28.8.09 |Peta Johannessen, No
Exploration Licence 3771 (now Tities Administrator
Exploration Licence 7406) - Mt 1&1 NSW
Penny, Including any documents
relating to the tender process.
a)25 Documents in relation to [0 Diagram X 29.09 |Gary Walker, Titles No
Exploration Licence 3771 (now Officer Coal &
Exploration Licence 7406) - Mt Petroleum 181 NSW
Penny, Including any documents
relaling to the tender process.
a)26 Documents in relation to ELA 3371 1D 2900 |Gary Walker, Titles ~ No
| Exploration Licence 3771 (now Officer Coal &
Exploration Licence 7406) - Mt |Petroleum 1&1 NSW *
Penny, Including any documents
relating to the tender process.
a)27 Documents in relation to Application Diagram E3771-01 11.9.09 [Peter Hord, Land No
Exploration Licence 3771 (now Information Co-
Exploration Licence 74086) - Mt ordinator 1&1 NSW
: Penny, Including any documents
a)28 Documents in relation to |IMemorandum ELA3771 Cascade Coal - EDITED VERSION 11.8.08 |Sarah Jardine, No

Penny, Including any documents
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Order for Papers - Exploration Licence - Mt Penny - Industry & Investment NSW - NON PRIVILEGED
Dacument |Type Itemn Date of  |Author Privilege
Ne. : Creation Claim
a)29 Documents in relation to Email exchange regarding Financial Review article. EDITED 23.9.08 |Conan Yuen, No
Exploration Licence 3771.(now  |VERSION with privileged information obscured . |Financial Analyst,
Exploration Licence 7406) - Mt NSW Treasury.
Penny, Including any documents Jeannine Biviano,
a)3n Documents in relation to Email re Exploration Licence Conditions 30.9.08 |David Agnew, No
Exploration Licence 3771 (now Manager Coal &
Exploration Licence 7406) - Mt Petroleum Titles and
Penny, Including any documents ‘| Systems &1 NSW
relating to the tender process.
a)3 Documents in relation to Exploration Licence Conditions - 6.10.09 |Peta Johannassen, No
Exploration Licence 3771 (now Titles Administrator
Exploration Licence T406) - Mt &1 NSW
Penny, Including any documents
relating to the tender process.
aj32 Documents in relation to ELA 3771 Exploration Licence Document 6.10.09 |Peta Johannessen, No
Exploration Licence 3771 (now Titles Administrator
Exploration Licence 7406) - Mt 1&I NSW
|Penny, Including any documents
relating to the tender process.
a)33 Documents in relation to ELA 3771 Grant Proposal Letter 8.10.09 |Peta Johannessen, No
Exploration Licence 3771 (now Titles Administrator
Exploration Licence 7406) - Mt 1&1 NSW
Penny, Including any documents
(relating to the tender process.
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Order for Papers - Expl

Licence - Mt Penny - Industry & In

t NSW - NON PRIVILEGED

Document |Type Item Date of  jAuthor Privilege
Mo. : Creation Claim_|
a)34 Documents in relation to Parliamentary House Folder Note - Mt Perny 14.10.09  [William Hughes, No
Exploration Licence 3771 (now ! Principal Advisor Coal
Exploration Licence 74086) - Mt & Strategic Projects
Penny, Including any documents 1&1 NSW
relating to the tender process.

a)as Documents in relation to ELA Grant Submission 21.10.08 |Peta Johanressen, Mo
Exploration Licence 3771 (now Titles Administrator
Exploration Licence 74086) - Mt &1 NSW
Penny, Including any documents
relating to the tender process.

aj3s Documents in relation to EL 7404 Grant Document 26.10.08 |Peta Johannessen, No
Exploration Licence 3771 (now . e Titles Administrator
Exploration Licence 7408) - Mt 1&1 NSW '

Penny, Including any documents
relating to the tender process.

a)37 Documents in relation to EL 7404 Grant Letter 27.10.09 |Pela Johannessen, No
Exploration Licence 3771 (now Titles Administrator
Exploration Licence 7408) - Mt 181 NSW
Penny, Including any documents
relating to the tender process.

a)as Documents in relation to Response to Notice of Motion 11.11.09 * |Brad Mullard No

Exploration Licence 3771 (now
Exploration Licence 74086) - Mt
Penny, Including any documents
relating to the tender process.

Executive Director
(Mineral Resources
1&1 NSW
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Order for Papers - Exploration Licence - Mt Penny - Industry & Investment NSW - NON PRIVILEGED
Item

Privilege

‘|Document [Type Date of  |Auther
No. Creation Claim
a)ag Documents in relation to Drilling and Geological Data 1982 various No
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relafing to the lender process.
aj0 Documents in relation to "The Westen Coalfield” - Narrath 2001 181 NSW No
Exploration Licence 3771 (now
. |Exploration Licence 7406) - Mt
Periny, Including any documents
relating to the tender process.
byt Any document which records or  |Letter - Order fof Papers 13.11.02 |Leigh Sandersan, No
refers to the production of Deputy Director
documents as a result of this General DPC
order 5 .
b2 Any document which records or  |Email - Order for Papers 18.11.02 [Ron Taylor, Manager MNo
refers lo the production of Corperate Projects
de ls as a resull of this 1&1 NSW
order : .
b3 Any document which records or  |Email - Order for Papers 18.11.08  |David Agnew, Mo
refers to the production of Manager Coal &
documents as a result of this Petroleum Titles and
order Systems &1 NSW
b4 Any document which records or - |[Email - Order for Papers 18.11.09  |William Hughes, No
refers {o the production of Principal Advisor Coal
documents as a rasult of this & Strategic Projects
order 18] NSW
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Order for Papers - Exploration Licence - Mt

Penny - Industry & Investment NSW - NON PRIVILEGED

order

Document |Type Item Date of  [Auther Privilege
No. ] Creation : Claim
b)s Any document which records or  |Email - Order for Papers 19.11.09  |William Hughes, No
refers to the production of ® Principal Advisor Coal
documents as a result of this & Strategic Projects
order 1&1 NSW
bya Any document which records or  [Letter - Response by Director General, Industry & 23.11.09 jRon Taylor, Manager No
refers to the production of Investment NSW Corporate Prejects
documents as a result of this . 1&1 NSW
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Document

Order for Papers - Exploration Licence - Mt Penny - industry & Investment NSW - PRIVILEGED
Type |Il1em )

No.

Date of
Creaticn

Author

Privilege|

Claim

ayr

D its in relation to
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process.

EQI - Jain Group

20.11.08

Jain Group

Yes

a)g

Documents in relation to
Exploration Licance 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process.

EOI - Monaro Mining

21.11.08

Monaro Mining

a)d

Documents in relation to
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relating fo the tender process.

EQI - Cascade Coal Pty Ltd

16.2.08

Cascade Coal Pty Ltd

a)i0

Documents in relation to
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the tender process.

EO! - Breakspheare Coal Mines Lid

Feb-08

Breakspheare Coal
Mines Ltd

Yes

ay!1

Documents In relation to |Evaluation of Expresions of Interest
Exploration Licence 3771 (now
Exploration Licence 7406) - Mt
Penny, Including any documents
relating to the fender process.

Jun-09

Evalualion Team, 1&]
NSW

Yes
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Order for Papers - Exploration Licence - Mt Penny = Industry &

t NSW - PRIVILEGED

Penny, including any documents
ralating to the tender process.

Jeannine Biviano,
Executive Director
Corporale Services
1&] NSW

|Document |Type ltem Date of  |Author Privilege|

No. Creation Claim

a)i3 Documents in relation to EQI Recommendation - Approved by Director General 18] 18.6.00 |William Hughes, Yes |

Exploration Licence 3771 (now  [NSW 19.6.09 Principal Advisor Coal
Exploration Licence 7406) - Mt & Strategic Projects
Penny, Including any documents | 1&1 NSW
relating to the tender process.
a)i9 Documents in relation to Underwriting agreement 24.8.09 |Arthur Phillip Funding, | Yes
Exploration Licence 3771 (now Strategy & Business
Exploration Licence 7406) - Mt Investment
Penny, Including any documents
relating lo the tender process.
aj20 Documents in relation to Nomination Letter plus supporting information - ELA 3771 - 25.8.09 [Cascade Coal PtyLtd | Yes
Exploration Licence 3771 {now  |Cascade Coal Pty Ltd )
|Exploration Licence 74086) - Mt
Penny, Including any documents
relating to the tender process.

a)28 Documents in relationto Memorandum ELA3771 Cascade Coal 11.8.09  |Sarah Jardine, Yes
{Exploration Licence 3771 (now - Geoscientist &1 NSW
J|Exploration Licence 7408) - Mt

Penny, Including any documents
relating to the tender process.
a)29 Documents in relation to Email exchange regarding Financial Review article 23.9.09 |Conan Yuen, Yes
Exploration Licence 3771 {now Financial Analyst,
Exploration Licence 7408) - Mt NSW Treasury.
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Attachment

Claims for Privilege
Mt Penny .

Industry and Investment NSW is claiming privilege in regard to:

1.

Information contained within the documents outside the scope o
the Order. :

Mt Penny was one of eleven areas for which concurrent action was -

taken to seek Expressions of Interest and issue Exploration Licences.
The information contained in the documents concerning the other ten
areas is outside the scope of the Order and contains commercially
sensitive material provided in confidence by private sector parties.

Details of financing arrangements and expected returns, methodology,
proposed recovery strategies and work programs are considered
commercial-in-confidence and are held in the industry to be valuable
intellectual property. There would be an unreasonable adverse effect
upon the business, commercial, professional and/or financial affairs of
these third parties if this in_formatioh was made available to the public
and their competitors. '

The Expression of Interest process relies upon strong, detailed bids to
ensure a robust and competitive - selection. If sensitive commercial
details were to be released this would impact upon the information
included in bids and compromise confidence in the process and
outcomes,

Release would also be a strong deterrent across the Industry to
participation generally in future Expressions of Interest, reducing the
Government's ability to deliver the maximum public benefit.

The four (4) Expressions of Interest submitted regarding the Mt
Penny Exploration Licence.

These documents contain c'omme_rcially sensitive material provided in
confidence by private sector parties.

Details .of financing arrangements and expected returns, methodology,
proposed recovery strategies and work programs are considered
commercial-in-confidence and are held in the industry to be valuable
intellectual property. There would be an unreasonable adverse effect
upon the business, commercial, professional and/or financial affairs of
these third parties if this information was made available to the public
and their competitors.
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The Expression of Interest process relies upon strong, detailed bids to
ensure a robust and competitive selection. If sensitive commercial
details were to be released this would impact upon the information
included in bids and compromise confidence in the process and
outcomes.

Release would also be a strong deterrent across the Industry to
participation generally in future Expressions of Interest, reducing the
Government's ability to deliver the maximum public benefit.

Information contained elsewhere within the documents
referencing confidential material from the Expressions of Interest.

The processing and evaluation of the Expressions of Interest, granting
the Exploration Licence to the successful party and subsequent
documentation necessarily extracted and referred to critical, sensitive
details of the bids and potential recovery.

Privilege is claimed over these details on a similar basis to that claimed
for the documents from which this information was originally sourced.

54 Report 68 — April 2013



PRIVILEGES COMMITTEE

e
Order for Papers - EXPLORATION LICENCE - MT PENNY /U)' Wl s ‘“j

SCHEDULE 2: PRIVILEGED ITEMS

Resolution of the Legislative Council: That, under standing order 52, there be laid upon the table of the House within 14 days of the
date of the passing of this resolution in the possession, custody or control of the Premier, the Department of Premier and Cahinet,
the Minister for Mineral Resources and Minister for Primary Industries, the Department of Industry and Investment, the Treasurer

and NSW Treasury:
(a) all documents in relation to Exploration Licence 3771 (now Exploration Licence 7406) - Mt Penny,

(b) including any documents relating to the tender process,
(c) any document which records or refers to the production of documents as a result of this order of the House.

Note: Every effort has been made to comply with this order in the time frame specified. To avoid unnecessary waste of resources,
mudtiple versions of similar documents have not been included in circumstances where the information requested has otherwise been
provided in a substantially similar way.

Commercial in confidence

Information provided to Treasury on a commercial in confidence basis (Schedule 2 Item 1)

These documents provide sensitive commercial information provided by Government businesses and agencies to Treasury on a
commerciai in confidence basis. Where documents have been compiled by Treasury, the information is based on information
provided on a confidential basis from those entities. Many of the documents provide intellectual property of value to the entities
and the privaie sector. '

Document Item Document Date of |Author Privilege
No. Creation Claim?
Item (a) 1 all documents in |Email referring to a number of remnant and | 26/09/2008 |The former Yes 1
relation to small coal deposits Department of
Exploration Primary Industries
Licence 3771 (now )
Exploration
(Licence 7406} - Mt
Penny
Page 1
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SUBMISSION IN SUPPORT OF CLAIM FOR PRIVILEGE
BY THE NSW TREASURY

Exploration Licence — Mt Penny

These documents provide sensitive commercial information provided by Government
businesses and agencies to Treasury on a commercial in confidence basis. Where
documents have been compiled by Treasury, the information is based on information
provided on a confidential basis from those entities. Many of the documents provide
intellectual property of value to the entities and the private sector.

A full version of each document has been included with the index of privileged
documents. A version of each document, with the comunercial-in-confidence
information redacted, has been produced with the index of non-privileged documents.

56  Report 68 — April 2013



PRIVILEGES COMMITTEE

Appendix 2 Correspondence from the Hon Jeremy

Buckingham

Y BUCKIN

TAN
RECEIVED

Mr David Blunt

Clerk of the Legislative Coundil .
Parliament House LR DEC 201
Macquarie Street OFFICE OF THE

Sydney, NSW 2000

3 December 2012

Oiz|s294
Dear Mr Blunt, culisz

1 write expressing my concern that relevant documents may be missing from a call for papers into the
Mt Penny exploration licence that was moved by The Hon. Duncan Gay in November 2009.

The current ICAC hearings into the Mt Penny licence have referred to a series of documents from
persons related to Cascade Coal requesting that the tender process for 11 licences be reopened and
that additional companiles be allowed to enter the process. In addition, considerable evidence has
been presented at the ICAC inquiry about the process of reopening the tender process and allowing
new companies into the process. I enclose a couple of media articles referring to some of the
documents raised at the ICAC hearing. .

I've had a look through the public and privileged documents that were returned by the call for
papers, as well as the list of documents found under the call, and there is no reference to any
correspondence requesting a reopening of the tender process or any other paperwork generated by
the reopen requests.

The call for papers had a broad frame of reference;
"..all of those documents in relation to exploration licence 7406 including any document relating to
the tender process, and any document which records or refers to production of documents as a resuft
of the order of the House"
I would presume that such documents would be relevant for three reasons:

1} The call explicitly mentions the tender process.

2) There is a document released relating the findings of the probity audit on reopening the

tender process. So if the probity audit was relevant, then the requests and discussion about
reopening the tender process would also be relevant.

3) At the time of the call for papers (12 November 2009) I believe that Cascade Coal was the
holder of the Mt Penny exploration licence (invited to take up licence 19 June 2009, granted
21 October 2009). Therefore, any documentation from Cascade coal or relating to Cascade
Coal, even if the documents related to the tender process for the 11 licences rather than
spedifically Mt Penny, would be relevant to this call for papers.
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I therefore request that you Investigate whether certain documents that should have been released to
the parliament have been withheld, and that, if this is the case, that these documents be released to
the parliament and that an explanation be given as to why this may have occurred.

Yours sincerely,

Jeremy Buckingham B
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Appendix 3 Correspondence from the Clerk to the
Director General of the Department of

Premier and Cabinet

culyse

B LEGISLATIVE COUNCII,

OFFICE OF THE CLERK |

10 December 2012

Mr Chis Eccles
Director-General
Department of Premier and Cabinet
Level 39

. Governor Macquarie Tower
1 Farrer Place :
SYDNEY NSW 2000

Attention: Mr Paul Milley, General Counsel

Dear Mr Beeles

On 12 November 2009 the Legislative Council ordered:

That, under standing ordet 52, there be laid upon the table of the House within 14 days
of the date of passing of this resolution all documents in the possession, custody or
control of the Premier, the Department of Premier and Cabinet, the Minister for
Mineral Resources and Minister for Primary Industties, the Department of Industry and
Investment, the Treasurer, NSW Treasury, in relation to Exploration Licence 3771
{now Exploration Licence 7406) - Mt Penny, including any document relating to the
tender process, and any document which records or refers to the production of
decaments as a result of this order of the House.

On 26 November 2009 my predecessor received correspondence. from the former Director-
General of the Department of Premier and Cabinet providing documents captuted by the order,
together with certification letters from various office holders, a copy of which is enclosed.

The documents provided with that correspondence have recently been retrieved from State
Records following a request from a member of the Legislative Couricil, the Hon Jeremy
Buckingham MLC. Both the public and privileged documents have since been examined (the
privileged documents by Mt Buckingham only). .

Mr Buckingham has now written to me to express concern that relevant docaments may not
have been included in the documents returned in response to the order of 12 November 2009.
(A copy of Mr Buckingham's letter, dated 3 December 2012, is enclosed.)

Parliament House Telephone (02) 9230 2321

Macquarie Street Sydney Facsimile (02) 9230 2761
NSW 2000 Australia council@patliament.oswgovan
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Attached to Mr Buckingham's letter ate two media articles referring to documents disclosed

during the hearings concerning mining exploration licences currently being conducted by the -
Indepéndent Commission Against Corruption (ICAC), together_“&th a sample of the sorts of

documents referred to, printed from the ICAC's website. T note that a significant volume of

similar correspondence appears to have been tendered as exhibits in the course of the current

ICAC heatings: o

http:/ /swww.icac.nsw.gov.au/images/investigations/jasper/ Volume%202%20EX HIBI T%20%
2012.pdf 3R o

Mt Buckingham has requestcd that I investipate whether or not all documents that should have
been provided with the return. to' order on the exploration licence for Mt Penny have been

- provided and whether, if not, the documents should now be provided with an explanation.

As a first step I am therefore writing to you to seek any information or advice you may be able to
provide in relation to this matter. '

Yours sincerely
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Appendix 4 Reply from the Director General of the
Department of Premier and Cabinet

‘[“L Prerﬁler

NSW | & Cabinet

2013-1

_ 0 27%5\ A0 0O
Mr David Blunt - W=
Clerk of the Parliaments ' '

Legislative Council

Parliament House ' - _ © 18 JAN 0%

Macquarie Street : )

Sydney NSW 2000

Dear Mr Blunt

1 refer to your letter dated 10 December 2012 concerning a resolution of the Legislative
Council under Standing Order 52 on 12 November 2009 concerning Exploratlon Licence -
“Mount Penny (the 2009 QOrder).

| note that you have been requested by a Member of the Legislative Council to investigate
whether or not all documents that should have been provided with the return to the 2009
Order were in fact provided.

You have asked for.any information or advice | can brovide.

The Department of Premier and Cabinet (DPC) co-ordinates the return of documents in
response to orders under Standing Order 52. In accordance with the principles of
responsible government and Ministerial responsibility to Parliament, however,
responsibility for producing the documents to the House formally rests with those Mlnlsters
who represent the Government in the Legislative Council.

The administrative pr'ocess by which the Executive Government responds to an order
under Standing Order 52 is set out in a memorandum that DPC sends to the agencies
named in the relevant order on each occasion when such an order is made. By way of
example, | have enclosed a copy of the DPC memorandum that was sent to the
Department of Industry and Investment in respect of the 2009 Order.

In respect of documents that are being provided by other agencies (whether they be other
departments, ministers’ offices, or other agencies), DPC does not independently review
the documents being produced. Instead, each agency is responsible for ensuring that the
documents it is producing are fully responsive to the order, and it is required to provide a -
separate index of those documents. :

Although not required by Standing Order 52, DPC also requests each agency-to provide a
certification that, to the best of its knowledge, all documents held by that agency and

. covered by the terms of the order have been produced. This certification does not extend
to Cabinet documents as these are not covered by the terms of any order under Standing
Order 52. .

Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000 # GPO Box 5341, Sydney NSW 2001
Tel: (02) 9228 5555 & F: (02) 9228 5249 # www.dpc.nsw.gov.au
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The purpose of the certification is to give assurance to the relevant Ministers that they are
meeting their responsibility under Standing Order 52, Copies of the certifications are
typically also included in the return to the relevant order that is provided to Parliament as
most orders include a provision requiring that any document which refers or relates to the

_production of documents under the order. must also be produced.

| am advised that the process that applies now when the Government responds to orders

‘under Standing Order 52, as outlined above, is substantially the same as that which

applied in 2009.

| note that the Member who has requested your investigation of this matter has suggested
that any documents that should have been, but were not, provided with the return to the
2009 Order should now be provided to the Legislative Council. | am advised, however, that
with the expiry of the previous Parliament and the formation of the new Government, the
2009 Order cannot have any continuing effect.

The allegation that documents may have been withheld from production under Standing
Order 52 is a serious one, particularly in the context of the current mvestlgatlons by the

_ Independent Commlssmn Agamst Corruptlon (ICAC)

Given that the allegation appears to touch directly upon matters that are currently before

- the ICAC, upon receiving your correspondence DPC immediately forwarded it and the

enclosed Ietter from the Hon Mr Buckingham MLC to the ICAC.

It is a matter for the. Leglslatlve Coungil to determme what, if any, action it might wish to
pursue in the event that its Members have any concerns regarding compllance with the
Standing Orders.

If, hdwever,- the Council proposes to 6onsider any action prior to the completion of the
current ICAC investigations, it may be appropriate to seek the advice of the ICAC first in

order to ensure that any such action will not inappropriately traverse matters that are

currently before the ICAC and potentially risk prejudicing those investigations.

| trust that this information is of assistance to you.
Yours sincerely

E
Director General

cc- - Commissioner, lndependént Commission Against Corruption

62

Report 68 — April 2013



e

‘!!ﬁ’ Premler

NSW & Cabinet

Dr Richard Sheldrake
Director General

‘Department of Industry and Investment .

161 Kile Street

. ORANGE NSW 2800

- Facsimile: (02) 6391 3336

BY FACSIMILE AND POST

. Dear Dr Sheldrake

Standing Order 52 — Exploration .Llcence — Mt Penny

PRIVILEGES COMMITTEE

URGENT

13 NOV 2008

coPY

| write o inform you that on.Thursday,"{Z November 2009 the Legislaﬁvé Council

o jmed fo the following Resolution:

Thai‘ under standing order 52, there be laid upon the fable of the House within 14
days of the dafe of the passing of this resolufion all documents in the possession,
custody or control of the Premier, the Depariment of Premier and Cabinel, the
Minister for Mineral Resources and Minister for Primary Industries, the
Department of Industry and Investment, the Treasurer, NSW Treasury, in refation

-to Exploration Licence 3771 (now Exploration Licence 7406) — Mt Penny,

including any documents refating to the tender process, and any document which
records or refers fo the production of documents as a result of rhrs order of the

House.

An extract from the Minutes of the Proceedings of the Legislative Council,

- Thursday 12 November 2008, entry 9, page 1516, is attached.

The resolution requires the documents to be tabled within 14 days.

The following guidélines apply to your response to the Resolution.

1. Provision of Papers

All papers (other than Cabinet documents) which fail within the terms of the
Resolution must be produced. Cabinet documents must not be produced

(see section 6+ below)

Papers which fall within the terms of the Resolution should be produced in
full, even if they contain irrelevant information. That is, material should not be
blacked out or otherwise masked when photocopymg papers which fall within

.the terms of the Resolution.

Govemnor Macquarie Tower, 1 Parrer Place, Sydney NSW 2000 ® GPO RBox 5341, SYDNEY NSW 2001
Tel: (02) 9228 5555 m F: (02) 5228 5249 ® www.dpc.nsw.gov.au
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It may., however, be appropriate to.mask some material in documents if a
claim for privilege is made {see section 3 below).

Please note that only photocopies of original papers and files are to be
provided. All papers should be delivered by close of business on Frlday,
20 November 2009 to:

Mr Paul Miller

Executive Director, Legal Branch
Department of Premier and Cabinet
Level 37, Governor Macquarie Tower
1 Farrer Place

SYDNEY NSW 2000

Please contact Mr George Makrides, Senior Project Officer, Legal Branch, on
(02) 9228 5871 if you wish to discuss any aspect of this request.

2. Non-privileged bapers

Standing Order 52(3) provides that, ‘A return under this order is to include an
" indexed list of all documents tabled, showing the date of creation of the
document, a description of the document and the author of the document'.

" “Adocuriient showing the standard format tél be used when preparing an
index under Standing Order 52 is enclosed at Annexure A. Please adhere to
the standard format when preparing an index of documents.’

Please note that the index should contain the following information:

Document -
Number

ftem

Document
Date of creation

Author

Privilege Claim

The document number should follow the format ‘(a)(i) 1’, where
‘(a)’ refers to the relevant paragraph of the Resolution, ‘()
refers to the relevant subparagraph of the Resolution, and ‘1’
refers to the first document in the group of documents that fall
within subparagraph (a)(i).

" The description of the relevant item as per the Resolution. For
example, '‘Documients relati ng to concept formulation and cost

benefit analyses’.

A short description of the relevantdocument. For example,
‘Letter from X toY'.

Where the exact date is unknown, :nsert an eshmated date
range if possible.

The agency or organisafion that created the document.

If the index relates to privileged documents, write “Yes'. If the
index relates fo non-privileged documents, write ‘No'.
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3. Claims of Privilege

A document showing the standard format to be used when making claims for
privilege is enclosed at Annexure B. Please adhere to the standard format,
where appropriate, when making a claim for privilege.

I a privilege claim is subsequently challenged, the quesiion' of whether the
document is privileged will be referred to a legal arbiterfor a ruling.

It is important, therefore, that the basis of the claim is clearly set out in the
response to the Resolution sa that the arbiter can properly assess the validity
of the claim. There will be no opportunity ta provide further submissions in
support of a claim of privilege i it is challenged.

Please note that a separate index is required for ‘non-privileged’ and
‘privileged” documents as these types of documents are returned separately.

If a document contains only a minor amount of privileged material, it may be
appropriate to produce two copies of the document: a full copy of the
document as a ‘privileged’ document, and a copy of the document with the
privileged material blacked out or otherwise masked as a 'non-privileged’.
document.

s Ihis.appmach may be appropriate where, for example, a document contains
a relatively small amount of personal information which may be subjectto a
claim for privilege on the grounds of privacy, but which is not needed for the
document to be understood. For example, letters to the Government on a
particular issue could be produced on a ‘non- prrwleged’ basis with the names
and addresses of the authors blacked out, with full copies provided on a
'privileged’ basis. ‘ :

Delivery and Identification

As time is critical, it would be appreciated if all papers could be delivered in
file record boxes with the corresponding parts of the index affixed {o the top |
of each box. For example, that part of the index which lists the documents
contained in Box 1 should be attached to the top of Box 1.

Please place ‘privileged’ and ‘non-privileged' documents in separate boxes.

The Legislative Council has alsé requested that agencies return documents
in standard archive boxes (Type 1 boxes). Further information about this
type of box may be obtained from State Records at “
hitp:/iwww.records.nsw.qov.au/grr/docs/ storageboxes.doc

Certification by CEO

Papers should be accompanied by a letter signed by you stating, I certify to

the best of my knowledge all documents held by thé Department of Industry

and Investment and covered by the terms of the resolution have been '
provided”,
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6.

Cabinet Documents

Cabinet documents should not be produced or referred fo in responding to
the Resolution.

All agencies are obliged {“0 protect the confidentiélity of Cabinet documents
(refer to Premier's Memorandum 2006-08 Maintaining Confidentiality of
Cabinet Documents and Other Cabinet Conventions).

Agency Contact

Could you please provide the contact details of the officer assignedto
coordinate your agency’s response to George Makrides as soon as possible.

Estimated Cost of Compliance .

Consistent with the usual practice, it will be necessary for your agency to

provide details of the costs incurred in complying with the resolution under
separate cover for the Cabinet Standing Committee on Public' Administration.

.1 seek your assistance in eﬁsuring that your agency's documents are with the
Legal Branch of the Depariment no later than by close of business on Frlday,

20

November 2009.

_ Yours sincerely

Leigh Sanderson '
Deputy Director General (General Guunsel)
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Appendix 5 Correspondence from the President to the

PRIVILEGES COMMITTEE

Commissioner of the ICAC

LEGISLATIVE COUNCIL

OFFICE OF THE PRESIDENT

25 February 2013 : ' D13/04402

The Hon. David Ipp AO QC
Cominissioner
Independent Commission Against Corruption

. GPO Box 500

SYDNEY NSW 2001
Deat: Mz Iép
.Mt Penny Return to Or_dér
I am writing in relation to thé documents 'tabled. in tb.e. chislaﬁvc Couﬁcil on Tuesday 19

February 2013 concetning the order for Pﬂpets in Novcmber ?.(]09 coficetning a mining
cxplora,uon licence at Mt Penny. -

.Compﬁanc'e and ﬂan—comp]ian_ce with the standing ordérs of the Legislative Council and orders

of the House for the production of documents is ultimately the xesponsibility c_)f the House itself.

Flowever, I note from ﬂ1le cofrespondence table& on 19 Pebni-ary the statement of the Dix:ector—

General of the Department of Premier and Cabinet that ‘The allegation that documeénts tay:

have been withheld from productton under Standing Order 52 is a serious one, pa.r_ticulaxly in the
context of the curtent investigations by the [Commmission],” and that he had forwarded the
correspondence from the Clerk of tbe Parliaments and the Hon Jeremy Buckingham MLC to the

Cemmlssmn

T am advised  that, following the tab]jng of the mrreslﬁbnd'éncc last weelk, the -Clerk has been

contacted by a Senior Investlgatot at the Commission noting an intention “to ‘reconcile the
material that was returned to Parliament with the Commission’s holdings on relevant recotrds

- that may fall within the gambit of the call for papers made on 12 November 2009, This -will

enable me to assess whether there is material that potentially should have been included in the
retutn to Parliament. At that point I may seek further advice from you and also legal advice from

" the Commission in order to conduct the investigation of any allegation of corrupt conduct in a:

manner that does not infringe upon the House’s jurisdiction in regard to any non-compliance
with the call for papers.” As outlined below, whilst some of the proposed actions contemplated
by the Lommlsswn may be apploprlate others may not.

Parliament House, Macquerie Street, Sydney NSW 2000 Tel: (02) 2230 2300
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You will no doubt recall that in October 2012 concerns vﬁre.re- raised with the Commission about
its proposed use of material from the register: of disclosutes by members. This followed legal .
advice which concluded that the register was a proceeding in patliament, and that if the
Commmission sought to draw any inferences from what had been included (ot not included) in
members’ returns this would amount to “questioning” ot “impeaching” a proceeding in
patliament and be contrary to Article 9 of the Bill of nghts of 1689, which is part of the law of
NSW. .

An analogous situation ‘now appears may be about to atise in relation to some of the
Commission’s proposed actions in respect of the Mt Penny return to order.

The indexes to both the public and privileged documents; and the associated correspondence,
including certification letters, are undoubtedly part of “proceedings in parliament” ~ the indexes

.and certification letters being created ditectly as a consequence of the order of the House and for

inclusion in the return tabled in the House. The Commission must therefore take gfeat-care to
ensute that any actions it may take in respect of this matter does not ifivolve “questioning” or

“impeaching” this matetial.

It is doubtful that a process by which the Commission simply reconciles the material that was

returned to the House in November 2009 with the Commission’s holdings and advised which, if
any, of the material held by the Commission (but not included in the return) might also have
fallen within the gambit of the -otrder for papers, would involve * ‘questioning” or “impeaching”

“proceedings in parliament” Indeed, on the basis of such advice, the House, likely following 2

teference to its Privileges Committee, could then determine its own fesponse to any such

situation, and itself take full responsibility for dealing with any potenb.ql non-compliance with its
order for papers which the House itself may conclude may have ta.ken place. ;

However; it is d.ifﬁcult to see how the_CormnissiDn could go any furthcr and draw its own
inferences from what was ot was not included in the retur, or to examine conduct of any
petson in relation to the return, Witl'lout.“questiunmg’ or “impeachiug” “proceedings in
patliament.” This would remain the case, regardless of any reference from the Director-General

" of the Department of Premier and Cabinet, or even a resolution of the Legislative Council, or it’s

Privileges Committee, requesting the Commission to do. so, in the absence of a waiver of

 privilege over the relevant proceeding in patliament by exptess statutory enactment.

1 note that, when the privilege issue arose in respect of the pecuniary interest register, the Parliament expeditiously -

enacted the Indspendent Commission Against Corruption Amendment (Rigister of Disclosures by Mentbers) Act 2012 which
piovided, in part, that: “(2) The Commission may use a relevant register: (a) for the purpose of any investigation into
whether of not 2 member of Pariament publicly disclosed a particular matter ot as to the nature of any matter

* disclosed, and (b) for the purpose of any finding, opinion ot recommendation concerning the disclosure or non-

disclosure, and for that purpose Parliament is taken to have waived any parliamentary privilege that may apply to the
register.” It may be that, noting the capacity of the Commission and the fact that the Commission is cusrently in the
possession of voluminous documentation in telation to Mt Penay, and not wanting to in any way inhibit the capacity
of the Commission to invéstigate any allegation of corrupt conduct, the Parlisment might once again be inclined to
enact similar legislation that would put beyond doubt the ability of the Commission to draw its own inferences and

“examine the conduct of any person in relation to this marter, However, in view of the seriousness of any waiver of

privilege and the primaty responsibility of the Fouse itself to act to casure compliance with its standing orders and
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In order that these matters may be clarified and any potential breach of patliamentary privilege

avoided, while also providing for the most effective resolution of these matters, it would

therefore be appreciated if you could formally confirm the Commission’s intentions in relation

to this matter. It would be my intention to table this letter-and your response at the earliest
- opportunity. I ' : '

This will then provide an opporttunity for the Legislative Council to consider the mattet and-
express its view as to the respective responsibilities of the House and the Commission in regard -
to this'matter, and the appropriate way forward.

Should your staff wish to discuss these matters further they should not hesitate to contact the
Clerk of the Parliaments, Mr David Blunt, on tel 9230 2323,

Yours sincerely _
The Honourable Don Harwin MLC

the ordets of the House, I believe that in all of these circumstances it would be essential for the Lepislative Council
to first give consideration to, and express a view upon, these mattets before any such legislation is contemplated.
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Appendix 6 Reply from the Commissioner of the ICAC

The Hon Don Harwin MLC
President

Legislative Council
Parliament House
Macquarie Street
SYDNEY NSW 2000

26 February 2013

Dear Mr Harwin
RE: Mt Penny Return to Order
Thank you for your letter of 25 February 2013.

The.Commission agrees that compliance and non-compliance with the standing orders
of the Legislative Council and orders of the House for the production of documents is
ultimately the responmbnuty of the House itself.

The work being undertaken by the Commission is to compare the material produced to
the House in November 2009 with the Commission’s holdings to ascertain whether any
of the material held by the Commission but not included in the return might also have
fallen within the scope of material in the order for papers. If it appears fo the
Commission that documents were not included in the return then the Commission will
advise the House. The Commission does not consider that such action affects the rights
or privileges of the House.

The Commission will not take any action in this matter which affects the rights and

privileges of the House unless there is' a clear waiver of privilege entitling 1he'
Commission to do so.

Yours sincerely

i
The Hon David lpp AO QC

Commissioner

Level 21, 133 Castlereagh Street
Sydney NSW 2000 )

GPO Box 500, Sydney NSW 2001
T 02 8281 5999 F 02 9264 5364
E icac@icac.nsw.govau
WIAMLICEE NEW. BOV, 31
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Appendix 7 Further correspondence from the
Commissioner of the ICAC

The Hon Don Harwin MLC

President
Legislative Council
Parliament House
Macquarie Street
SYDNEY NSW 2000

14 March 2013

Dear Mr Harwin
'RE: Mt Penny Return to Order
| refer to my letter of 26 February 2013.

In that letter | advised that the Commission was comparing the material produced to the
House in November 2009 with the Commission's holdings to ascertain whether any of
the material held by the Commission, but not included in the return, might also have
fallen within the scope of material in the order for papers. The Commission has now
completed that exercise.

The exercise involved a Commission officer cataloguing the documents produced in
response to the order for papers and then comparing that list with the contents of the
relevant exhibits tendered during the Operation Jasper segment of the public inquiry.
The Commission officer then created a document comparison matrix listing the
documents considered as being possibly relevant to the order for papers but which do
not appear to have been included in the production to Parliament. A copy of the matrix
together with a copy of the relevant documents is enclosed.

The Commission does not propose to take any further action with respect to this matter
unless Parliament wishes it to do so.

Yours sincerely

The Ho p AO QC
Commissione

Level 21, 133 Castlereagh Street
Sydney NSW 2000

GPO Box 500, Sydney NSW 2001
T 02 8281 5999 F 02 9264 5364
E icaciicac.nsw.gov.au
\'\,'\A'\V..CGCJ.‘SW.QC‘V.&U
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Appendix 8 The ICAC ‘document comparison matrix’

(L

INDEPENDENT COMMISSION
AGAINST CORRUI'TION

E12/2241 : Document Comparison Matrix and copies of
relevant Documents that are not contained within Return to
Order

CONFIDENTIAL
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Appendix 9 Advice of Mr Bret Walker SC

. LEGISLATIVE COUNCIL PRIVILEGES COMMITTEE .
2009 MT PENNY ORDER FOR PAPERS

ADVICE

[ am asked to advise the Clerk on behalf of the Privileges Committee.
whether documents made public by the Independent Commission Against Corruption
~ as part of Operation Jasper and provided by the Commissioner of ICAC.lo the
Legislative Council on 14™ March 2013 should, prima facie, have been provided to

the House in 2009 as part of a return to order concerning Mt Penny.

2 The order in question, made on 12" November 2009, described the documents
in question as being “in relation to Exploration Licence 3771 (now Exploration
Licence 7406) - Mt Penny, including any document relating to the tender

process ... "

3 The Privileges Commitlee resolved on 19" March 2013 to obtain advice from
me,.if I were available, on this question. 'I'He Clerk has supplied to me cqpics of all
ﬁe documents identified in the document comparison matrix provided by the
Commissioner of the ICAC tabled in the House on 14" March 2013. I have read,

examined and considered all of them.

4 [ have also read, examined and considered the documents, copies of which I

have been supplied with by the Clerk, which were produced in response to the order.

5 An understanding of the documents that were produced in response to the

order provides useful context for reading the documents that were not produced, being
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those identified in the ICAC matrix. However, I have not substitited a generalised
view ‘of the produced documents for what would otherwise have been my
interpretation of what docurnents were called for by the order. Nonetheless, in my
opinion the documents that were produced in response to the order were j)roperly so

produced. None of them fell outside the terms of the order.

6 The advice sought from me by the Privileges Committee is whether any of the
other documents, not produced in response to the order, but identified in the ICAC
matrix, should have been produced. In short, in my opinion nearly all of them should

have been so produced, I

7 The only exceptions are the documents which may be ‘identified by the

following ICAC exhibit page numbers:

J-9Pg 77
J-9 Pp 127-128

59 Pp 129-130
J9Pg 131
J-9 Pp 132-133
19 Pp 136-137
J-9 Pp 147-151
19 Pg 159

J-9Pp 218-219
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J-9 Pg 227

~ 1-12Pgs8s
J-12 Pg 587
J-12 Pp 588-594
J-13 Pg 596
J-13 Pp 597-601

8§ It should be well understood that the expreésions “in relation to” and
“re}éting to” found in the crucial terms of the order are calculated to produce
borderli;'ze cases and reasonable differences of opinion. Doing the best I can, T
cstimgte that T have been perhaps narrower than a judge might be in an analogous
position in assessing some of the documents specified in 7 above as not falling, prima
facie, within the terms of the order. That is, I think I have erred (if at éll) on the side

of giving the benefit of the doubt to those who did not produce these documents,

9 Within the documents specified in 7 above, I should make these further

comments to explain 8 above. The document at -7 Pg 77 could easily be seen, in -

hindsight, as having a sufficient connexion with the relévant Exploration Licence and

*“the tender process”, but is reasonably arguably so general as not to be caught. The

documents from J-9 Pg 127 to Pg 133, and Pp 136-137 and 147-151 relate to the _

availabi]ity and market conditions in connexion with drilling surfaces in areas
'including that eventually covered by the relevant Exploration Licence. The licence
did not exist when those documents were created. I note that the existence {or not) of

exploration data was explicitly a factor in later consideration of what should fairly be
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understood to be within “the te.ncler process”. However, these drilling documents
{_:ould genuinely be regarded as outside the order. The other documents noted in 7
above are not obviously outside the order, but are so borderliqe ;md lacking in explicit
reference to either the eventual Exploration Licence Ilor “the tender process™ as to

justify the benefit of the doubt noted in 8 above.

10 I note that I have interpreted “the tender process” as applying to and.
comprehending the so-called Expression of Interest (or EQOI) process. In my opinion,

there can be no doubt that all such réferences must be so read.

11 The only other note that .I re_spectful]y express with the intention of assisting
the .Privi]eges Committee is that some of the documents that I advise should, prima
facie, have been produced in response to the order are in the nature o_f drafts, file
copies or otherwise repetitive versions of thr;r documents. Some of those other

documents (but not all} were themselves produced in response to the order..

12 Finally, in relation to the request for my advice in terms of what should have
been “prima facie” produced, [ state that my approach has been'to read, examine and
consider the documents noted above, in light of my understanding of the

parliamentary law and practice, and to advise what I consider to be a proper final view

- of what should have been produced.

FIFTH FLOOR, .

ST JAMES’ HALL.

“11™ April 2013 , _ Bret Walker
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Appendix 10 Correspondence from the Chair to the
Commissioner of the ICAC

LEGISLATIVE COUNCIL

PRIVILEGES COMMITTEE

23 April 2013

The Hon David Ipp AO QC

Commissioner

Independent Commission Against Corruption
GPO Box 500

SYDNEY NSW 2001

Dear Mr Ipp
Mt Penny Return to Order

As you would be aware, the Legislative Council Privileges Committee 1s currently investigating whether
documents identified by the Commission and provided to the Council should, prima face, have been
provided in the 2009 Mt Penny return to order, and if so, what further action the House should take,
including any possible further involvement by the ICAC. The Committee is due to report on 30 April
2013.

Should the House refer new terms of reference for a further inquiry into this matter by the Privileges
Committee, it would be likely that such an inquiry would take several months. I seek your advice on
whether any waiver of privilege over the 2009 Mt Penny return to order would in any way assist the
Commission as part of its investigations at this time.

I note that in your correspondence to the President of the Legislative Council dated 26 February 2013,
you observed that the Commission will take no further action in relation to this matter which might
affect the rights and privileges of the House unless there is a clear waiver of privilege entitling the
Commission to do so.

The Hon Trevor Khan
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Appendix 11 Standing order 52

Order for the production of documents

(1)  The House may order documents to be tabled in the House. The Clerk is to communicate to the
Premier’s Department, all orders for documents made by the House.

(2)  When returned, the documents will be laid on the table by the Clerk.

(3) A return under this order is to include an indexed list of all documents tabled, showing the date
of creation of the document, a description of the document and the author of the document.

(4)  If at the time the documents are required to be tabled the House is not sitting, the documents
may be lodged with the Clerk, and unless privilege is claimed, are deemed to be have been
presented to the House and published by authority of the House.

(5)  Where a document is considered to be privileged:

(a) areturn is to be prepared showing the date of creation of the document, a description of
the document, the author of the document and reasons for the claim of privilege,

(b)  the documents are to be delivered to the Clerk by the date and time required in the
resolution of the House and:
(i)  made available only to members of the Legislative Council,
(i)  not published or copied without an order of the House.

(6)  Any member may, by communication in writing to the Clerk, dispute the validity of the claim of
privilege in relation to a particular document or documents. On receipt of such communication,
the Clerk is authorised to release the disputed document or documents to an independent legal
arbiter, for evaluation and report within seven calendar days as to the validity of the claim.

(7)  The independent legal arbiter is to be appointed by the President and must be a Queen’s
Counsel, a Senior Counsel or a retired Supreme Court Judge.

(8) A report from the independent legal arbiter is to be lodged with the Clerk and:

(a) made available only to members of the House,
(b)  not published or copied without an order of the House.

(9)  The Clerk is to maintain a register showing the name of any person examining documents tabled
under this order.
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Appendix 12 Minutes

Minutes No. 15

Tuesday 19 March 2013
Members’ Lounge, Parliament House, Sydney, at 7.31 pm

1. Members present
Mr Khan, Chair
Ms Fazio, Deputy Chair
Mr Ajaka
Mr Donnelly
Miss Gardiner
Mr Mason-Cox
Revd Mr Nile
Mr Shoebridge (for consideration of the Mr Penny inquiry only)

In attendance: Steven Reynolds, Stephen Frappell.

2.  New members of the Committee
The Chair noted the advice of the Leader of the Opposition discharging Mr Primrose from the
Committee and appointing Mr Donnelly to the Committee.

The Chair further noted the appointment of Mr Shoebridge to the Committee for the purposes of the
Inquiry into possible non-compliance with the 2009 Mt Penny order for papers.

3. Hokok

4. Hokok

5. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers
The Chair noted the following terms of reference referred by the House on 14 March 2013:

1. That under Standing Order 77, the Privileges Committee inquire into and report on:

(a)  whether documents identified in the document comparison matrix provided by the
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie,
have been provided in the return to order tabled in this House on 26 November 2009
concerning the Mt Penny mining exploration licence and tender process, and

(b)  if so, what further action the House should take, including any possible further involvement

by the ICAC.
2. That in conducting its inquiry, the Committee may utilise the services of an appropriately qualified
adviser.
3. That notwithstanding anything to the contrary in the resolution establishing the Committee, for the

purposes of this inquiry:
(@)  the Committee consist of eight members, and
(b)  the additional member be Mr Shoebridge.
4. That the Committee report by Tuesday 30 April 2013.
The Chair briefed the Committee.
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The Chair tabled:

e Summary of the 2008/2009 EOI process for the exploration of 11 medium and small coal exploration
areas based on the documents provided by the ICAC and the return to order of 2009

e Timeline of the order for papers process in 2009.

The Committee deliberated.

Resolved, on the motion of Mr Shoebridge: That the Clerk circulate questions and answers without notice
from Ms Lee Rhiannon to Mr Macdonald concerning Mt Penny from November 2009 and May 2010, and
that the questions and answers be made available to any person providing advice to the Committee.

Revd Mr Nile moved: That the Clerk of the Parliaments be requested to obtain advice from leading senior
counsel relating to whether documents identified in the document comparison matrix provided by the
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have been
provided in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny
mining exploration licence and tender process.

Mr Donnelly moved: That the question be amended by deleting ‘leading senior counsel” and inserting
instead ‘Mr John Evans’.

The Committee deliberated.
Amendment put and negatived.
Original question put and passed.

Resolved, on the motion of Mr Donnelly: That the secretariat contact Mr Bret Walker to ascertain his
availability to provide advice to the Committee within a timeframe suitable to enable the Committee to
complete its inquiry by 30 April 2013, and that if Mr Bret Walker is not available, the Committee
reconvene to consider alternative advisers.

Mr Shoebridge moved: That to assist the Committee in its deliberations, the Chair, with the assistance of
the secretariat, seck information from ICAC as to the timeline of its present inquiries and what timeframe
would be considered reasonable for the ICAC to further inquire into this matter if Parliament determined
to refer the matter to it for further consideration.

The Committee deliberated.
Question put and negatived.

Resolved, on the motion of Revd Mr Nile: That subject to the ability of Mr Bret Walker to provide advice
to the Committee, the Committee meet again on Tuesday, 16 April 2013 at 2.00 pm to consider the advice
of Mr Walker, and on Tuesday 23 April 2013 at 10.00 am to consider the report of the Committee.

Mr Shoebridge left the meeting.

6.  wEk
7. kxk
8.  kxk
9,  Hkk
10. Adjournment
The Committee adjourned at 8.17 pm until Tuesday, 16 April 2013 at 2.00 pm.
Stephen Frappell

Clerk to the Committee
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Minutes No. 16

Tuesday 16 April 2013
Room 1153, Parliament House, Sydney, at 2.02 pm

1. Members present
Mr Khan, Chair
Ms Fazio, Deputy Chair
Mr Ajaka
Mr Donnelly
Miss Gardiner
Mr Mason-Cox
Revd Mr Nile
Mr Shoebridge

In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.

2. Confirmation of minutes of previous meeting
Resolved, on the motion of Ms Fazio: That minutes no. 15 be confirmed.

3. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers
The Chair noted that:

On 20 March 2013, in accordance with the resolution of the Committee of 19 March 2013, Mr Bret
Walker SC agreed to provide advice to the Committee. The Chair subsequently published a media
release indicating that the Committee met to consider the terms of reference on 19 March 2013, and
that Mr Bret Walker SC had agreed to provide advice to the Committee.

On 21 March 2013, the Clerk sent instructions to Mr Bret Walker SC in relation to the requested
advice.

On 3 April 2013, the secretariat on behalf of the Chair circulated electronically to all members a copy
of the Chair’s draft report structure. The email also flagged the possibility of inviting Mr John Evans to
the Committee’s scheduled meeting on 23 April 2013.

On 11 April 2013, the advice from Mr Bret Walker was received.

On 15 April 2013, the Clerk, at the request of the Committee Chair, circulated an email between the
Chair and the Clerk in relation to briefing notes provided to the Hon Ian Macdonald during Question
Time.

The Chair further noted the distribution to the Committee of a discussion paper evaluating the merits of
different approaches to this inquiry.

The Committee deliberated.

Resolved, on the motion of Mr Shoebridge:

D
2)

That the Committee note the advice of Mr Walker SC;

That the Committee conclude that in accordance with the advice of Mr Walker and its own
deliberations, certain documents identified in the document comparison matrix provided by the
Commissioners of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have been
provided in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny
mining exploration licence and tender process.

Resolved, on the motion of Ms Fazio: That the secretariat prepare draft terms of reference and draft
procedures for the protection of witnesses for a possible further full inquiry into this matter by the
Privileges Committee.
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Resolved, on the motion of Revd Mr Nile: That Mr Evans be invited to attend the meeting of the
Committee scheduled for 23 April 2013 to provide advice in relation to the conduct of the Arena inquiry.

Revd Mr Nile moved: That the Committee Chair write to the Commissioner of the ICAC to advise him of
the Committee’s proposed course of action and to seck advice whether this would have any impact on the
Commission’s current investigations.

The Committee deliberated.

Miss Gardiner moved: That the motion of Revd Mr Nile be amended to omit all words after That and
insert instead: the Committee consider at its next meeting whether to write to the Commissioner of the
ICAC concerning the impact of a full inquiry by the Committee into this matter on the ICAC.

Question resolved in the affirmative.
Original question, as amended, put and passed.

Resolved, on the motion of Ms Fazio: That the Committee hold a further meeting on Monday, 29 April
2013 at 11.00 am.

4.  Adjournment
The Committee adjourned at 3.06pm until Tuesday, 23 April 2013 at 10.00 am.
Stephen Frappell

Clerk to the Committee

Minutes No. 17

Tuesday 23 April 2013
Room 1153, Parliament House, Sydney, at 10.01 am

1.

Members present
Mr Khan, Chair

Ms Fazio, Deputy Chair
Mr Ajaka

Mr Donnelly

Miss Gardiner

Mt Mason-Cox

Revd Mr Nile

Mr Shoebridge

In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.

Confirmation of minutes of previous meeting
Resolved, on the motion of Revd Mr Nile: That minutes no. 16 be confirmed.

Inquiry into possible non-compliance with the 2009 Mt Penny order for papers
The Committee invited Mr John Evans, former Clerk of the Patrliaments and Clerk of the Legislative
Council, to address the Committee.

Mr Evans addressed the Committee.
The Chair left the meeting. Ms Fazio took the Chair.
The Chair returned to the meeting.

Mr Evans concluded and withdrew.
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The Committee adjourned at 11.03 am.
The Committee resumed at 11.34 am.

Resolved, on the motion of Mr Ajaka: That the Committee Chair write to Mr Evans on behalf of the
Committee to thank him for his advice to the Committee.

The Chair tabled draft terms of reference for a further inquiry into this matter by the Privileges
Committee.

Resolved, on the motion of Ms Fazio: That paragraph 2(c) be amended to delete the words ‘in place at the
time of the 2009 resolution’.

Resolved, on the motion of Mr Donnelly: That paragraph 2(f) be amended to insert the words ‘and
policies’ after the word ‘guidelines’, and to insert the words ‘in light of current guidelines and policies’
after the words ‘standing order 52’.

Resolved, on the motion of Mr Ajaka: That paragraphs 2(a) and (d) be amended to delete the words ‘the
exclusion of the documents in the return’ and insert instead ‘the failure to provide documents in the
return’.

Resolved, on the motion of Revd Mr Nile: That paragraph 2 be amended to delete the words ‘the
exclusion of the documents in the return’ and insert instead ‘the failure to provide documents in the
return’.

Mr Donnelly moved: That paragraph 3 be amended to insert the word ‘may’ before the word ‘adopt’ and
insert the words ‘natural justice’ after the words ‘procedural fairness’.

Miss Gardiner moved: That the question be amended by deleting paragraph 3 and inserting instead:

‘That in order to ensure procedural fairness, natural justice and the protection of witnesses before the

Committee, the Committee:

1. shall observe the procedures laid down in the standing orders and the practices and procedures of the
House, and

2. may adopt and report to the House any additional procedures as the Committee sees fit’.

Question put and resolved in the affirmative.
Original question, as amended, put and passed.
Resolved, on the motion of Ms Fazio: That the following new paragraph 4 be inserted:

4. That in conducting its inquiry, the Committee may utilise the services of an appropriately qualified
adviser or advisers.

Resolved, on the motion of Mr Donnelly: That the draft terms of reference, as amended, be adopted by
the Committee for recommendation to the House.

Resolved, on the motion of Ms Fazio: That:

1. the Committee Chair write to the Commissioner of the ICAC seeking advice in relation to the possible
need for waiver of parliamentary privilege to enable the ICAC to use any of the documents provided in
the Mt Penny return to order during its current investigations, and

2. on receipt of a response from the Commissioner, the Committee urgently reconvene to consider the
response.

Resolved, on the motion of Mr Shoebridge: That the Committee further consider draft procedures for the
protection of witnesses at its next meeting,
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Resolved, on the motion of Ms Fazio: That in accordance with Standing Order 227(1), the Chair prepare a
draft report and submit it to the Committee.

Resolved, on the motion of Revd Mr Nile: That the secretariat be authorised to distribute the Chait’s
Draft Report electronically to the members of the Committee.

4.  Adjournment
The Committee adjourned at 12.11 pm until Monday, 29 April 2013 at 11.00 am.

Stephen Frappell
Clerk to the Committee

Minutes No. 18

Monday 29 April 2013
Room 1153, Parliament House, Sydney, at 11.05 am

1. Members present
Mr Khan, Chair
Ms Fazio, Deputy Chair
Mr Donnelly
Miss Gardiner
Mt Mason-Cox
Revd Mr Nile
Mr Shoebridge

In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.

2.  Apologies
Mr Ajaka

3. Confirmation of minutes of previous meeting
Resolved, on the motion of Mr Donnelly: That minutes no. 17 be confirmed.

4.  Correspondence
The Committee noted the following items of correspondence sent:

e Letter dated 23 April 2013 from the Chair to Commissioner Ipp regarding the Mt Penny Inquity.

e Letter dated 23 April 2013 from the Chair to Mr John Evans thanking him for his advice to the
Committee on 23 April 2013.

5. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers
The Chair tabled his draft report entitled ‘Possible not compliance with the 2009 Mt Penny order for
papers’, which having been previously circulated, was taken as being read.

Chapter One read.

Resolved on the motion of Revd Mr Nile: That Chapter One be adopted.
Chapter Two read.

Resolved on the motion of Mr Shoebridge: That Chapter Two be adopted.
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Chapter Three read.

Resolved, on the motion of Miss Gardiner: That the following finding be inserted after paragraph 3.17,
and that the text of paragraph 3.17 be amended to reflect this finding:

‘Finding 1
The Committee finds that the potential ramifications of waiving parliamentary privilege include:

e A chilling effect on future proceedings in Parliament, if there is an increased likelihood that privilege
will be waived more often.

e Abuse of the waiver by parliamentary majorities for political purposes.

e The creation of public expectations that privilege can be routinely waived whenever an issue becomes
one of public concern in the future, and the exposure of Parliament to criticism in the event that
privilege is not waived.

e An undermining of Parliament’s constitutional role as the principal body responsible for
superintendence of the executive government if matters are routinely referred to bodies such as the

ICAC’

Resolved, on the motion of Miss Gardiner: That paragraph 3.18 be amended by omitting ‘some’ and insert
instead ‘rare’.

Resolved, on the motion of Mr Shoebridge: That the following paragraph be inserted after Finding 1:

‘The waiver of parliamentary privilege is a very serious matter and there is a strong, and in almost all cases,
overriding principle of protecting the privileges of the Parliament and especially the unfettered right of
elected members to speak in the House on often very controversial subjects.’

Resolved on the motion of Mr Donnelly: That Chapter Three, as amended, be adopted.
Chapter Four read.

Resolved, on the motion of Mr Shoebridge: That the Finding be amended by omitting ‘could be said to
bear upon or inform an understanding of” and inserting instead ‘related to’, and that the text of paragraph
4.18 be amended to reflect this change.

Resolved, on the motion of Miss Gardiner: That the following footnote be inserted at the end of
paragraph 4.19, but that the secretariat be permitted to research the footnote further:

It is noted that during the ICAC’s public hearings into Operation Jasper, former Premiers lemma and
Rees indicated that the Mt Penny matter had not in fact been considered by Cabinet or a Cabinet
committee.

Resolved, on the motion of Mr Shoebridge: That the following sentence be added at the end of paragraph
4.20:

‘The Committee believes that whatever body further considers this matter should consider this issue in its
inquiry.’
Resolved on the motion of Revd Mr Nile: That Chapter Four, as amended, be adopted.

Resolved, on the motion of Ms Fazio: That the decision of the Committee to adopt Chapter One be
rescinded.

Resolved, on the motion of Ms Fazio:

1. That paragraph 1.22 be amended to omit the words ‘in relation to the further conduct of this matter’
and insert instead ‘seeking advice on whether waiver of privilege over the 2009 Mt Penny return to
order would in any way assist the Commission as part of its investigations’.

2. That the report be amended to include the Chair’s correspondence to the Commissioner of the ICAC
dated 23 April 2013 in an appendix.
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Resolved, on the motion of Ms Fazio: That Chapter One, as amended, be adopted.
Chapter Five read.

Resolved, on motion of Miss Gardiner: That Recommendation 1 be amended to include in the
recommendation the full text of the draft terms of reference suggested by the Committee for the
consideration of the House.

Resolved on the motion of Mr Mason-Cox: That Chapter Five, as amended, be adopted.
The Chair noted the inclusion of the Chair’s foreword in the report.
Ms Fazio moved:

1. That the draft report, as amended, be the report of the Committee and that the Committee present the
report to the House;

2. That the minutes of proceedings, correspondence and briefing notes relating to the inquiry be tabled in
the House with the report; and

3. That upon tabling, all minutes of proceedings, correspondence and briefing notes relating to the
inquiry not already made public be made public by the Committee.

Mr Shoebridge moved: That the motion of Ms Fazio be amended to omit the words ‘Committee present
the report to the House” and insert instead ‘Committee Chair present the report to the Clerk as soon as
possible later today in accordance with SO 231(1)’.

Debate ensued.
Question put and negatived.
Original question put and passed.

The Chair noted the possible unauthorised disclosure of the Chair’s draft report following the publication
of an article in the Sydney Morning Herald.

The Committee deliberated.
Resolved, on the motion of Ms Fazio: That the Committee:

1. expresses concern that the deliberations of the Committee may have been improperly disclosed; and
2. acknowledges the need for confidentiality of all committee deliberations, particularly those of the
Privileges Committee.

6.  Adjournment
The Committee adjourned at 11.57 am sine dze.
Stephen Frappell

Clerk to the Committee
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