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Terms of reference 

1. That under Standing Order 77, the Privileges Committee inquire into and report on: 

(a)  whether documents identified in the document comparison matrix provided by the 
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, 
have been provided in the return to order tabled in this House on 26 November 2009 
concerning the Mt Penny mining exploration licence and tender process, and  

(b)  if so, what further action the House should take, including any possible further 
involvement by the ICAC. 

2. That in conducting its inquiry, the Committee may utilise the services of an appropriately 
qualified adviser.  

3. That notwithstanding anything to the contrary in the resolution establishing the Committee, for 
the purposes of this inquiry:  

(a)  the Committee consist of eight members, and  

(b)  the additional member be Mr Shoebridge.  

4. That the Committee report by Tuesday 30 April 2013. 
 

These terms of reference were referred to the Committee by the House on Thursday, 14 March 2013.1 

                                                           
1  LC Minutes (14/3/2013) 1537-1538. 
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 Mr David Shoebridge3 The Greens  

                                                           
2  The Hon Greg Donnelly replaced the Hon Peter Primrose as a member of the Committee on 

Monday, 18 March 2013; LC Minutes (19/3/2013) 1549. 
3  Under the terms of reference Mr Shoebridge was appointed to the Committee for the purposes of 

this inquiry; LC Minutes (14/3/2013) 1537. 
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Chair’s foreword 

This inquiry concerns compliance by the executive government with an order for the production of 
State papers made by the Legislative Council in 2009.   

In November 2009, the House ordered the production of State papers in relation to the 2009 Mt Penny 
mining exploration licence and tender process. A return to order was received from the Government 
later that month. However, in late 2012, following the publication of certain documents by the 
Independent Commission Against Corruption (ICAC) as part of Operation Jasper, concerns were 
raised whether the 2009 order of the House had been fully complied with. The House subsequently 
referred the matter to the Privileges Committee in March 2013. The Committee has now concluded 
that certain documents identified by the ICAC in a ‘document comparison matrix’ provided to the 
President should, prima facie, have been provided in the 2009 Mt Penny return to order. 

The power of the House to order the production of State papers is fundamental to the constitutional 
role of the Legislative Council in holding the Government to account under the system of responsible 
government. The power was confirmed by the High Court of Australia and the New South Wales 
Court of Appeal in the Egan decisions of the mid to late 1990s.  

Since the final Egan decision in 1999, the House has passed 294 orders for the production of State 
papers. While questions have arisen from time to time about the content of some returns to order, and 
why particular documents have not been provided to the House, this is the first time that the House 
has decided that evidence before it of non-provision of documents has warranted formal investigation 
and report.  

It is vital to the protection of the powers of the House that this matter be investigated further. 
Accordingly, this report includes a recommendation for the House to refer to the Privileges Committee 
a new inquiry to investigate the reasons why certain documents were not provided in the 2009 Mt 
Penny return to order and related matters.  

The Committee wishes to acknowledge the work of the ICAC in providing the ‘document comparison 
matrix’ to the President. The Committee believes that the ICAC invested a considerable amount of 
time in reconciling its holdings of documents as part of Operation Jasper with the 2009 return to order.  

I wish to thank my fellow members of the Committee for their participation in this inquiry. 

 

 

The Hon Trevor Khan MLC 
Chair 
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Summary of findings and recommendations 

Finding 1 17 
The Committee finds that the potential ramifications of waiving parliamentary privilege include: 

• A chilling effect on future proceedings in Parliament, if there is an increased likelihood that 
privilege will be waived more often.  

• Abuse of the waiver by parliamentary majorities for political purposes.  

• The creation of public expectations that privilege can be routinely waived whenever an 
issue becomes one of public concern in the future, and the exposure of Parliament to 
criticism in the event that privilege is not waived. 

• An undermining of Parliament’s constitutional role as the principal body responsible for 
superintendence of the executive government if matters are routinely referred to bodies 
such as the ICAC. 

Finding 2 21 
The Committee finds that at least 124, if not all, of the documents identified by the ICAC in the 
‘document comparison matrix’ as not having been provided to the House in 2009 related to the 
2008/2009 EOI process, and that accordingly, they should, prima facie, have been provided in the 
2009 Mt Penny return to order. 

Recommendation 1 26 
The Committee recommends that the House adopt new terms of reference referring a further 
inquiry to the Privileges Committee to consider the matters raised in this report, and suggests the 
following draft terms of reference for the consideration of the House: 

1. That this House notes the findings and recommendations of the Privileges Committee in 
Report No. 68 entitled ‘Possible non-compliance with the 2009 Mt Penny order for 
papers’, dated 30 April 2013. 

2. That the Privileges Committee inquire into and report on the failure to provide documents 
in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny 
mining exploration licence and tender process, including documents identified in the 
document comparison matrix provided by the Commissioner of the Independent 
Commission Against Corruption and tabled in the House on 14 March 2013, and in 
particular: 

(a) the reasons for and circumstances leading to the failure to provide documents in the 
return, 

(b) whether other documents held by offices identified in the resolution passed by the 
House on 12 November 2009 and captured by the terms of the resolution were not 
provided in the return, 

(c) any deficiencies in processes or policies of a minister, ministerial office, department 
or  other agency regarding the identification of documents captured by orders for the 
production of documents under standing order 52, or the inclusion of documents in 
a return, 

(d) the identity of the person or persons whose actions resulted in the failure to provide 
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documents in the return, 

(e) any further action the House should take in relation to this matter, including: 

(i) whether a person or persons should be adjudged guilty of contempt, 
(ii) the scope of sanctions that may be imposed, 
(iii) any possible further involvement by the Independent Commission Against 

Corruption, 

(f) guidelines and policies for the process by which ministers, ministerial offices, 
departments and agencies respond to orders for the production of documents under 
standing order 52, in light of current guidelines and policies, and 

(g) any other related matter. 

3. That in order to ensure procedural fairness, natural justice and the protection of witnesses 
before the Committee, the Committee: 

(a) shall observe the procedures laid down in the standing orders and the practices and 
procedures of the House, and 

(b) may adopt and report to the House any additional procedures as the Committee sees 
fit. 

4. That in conducting its inquiry, the Committee may utilise the services of an appropriately 
qualified adviser or advisers.  

5. That notwithstanding anything to the contrary in the resolution establishing the 
Committee, for the purposes of this inquiry: 

 
(a) the Committee consist of eight members, an 

 
(b) the additional member be Mr Shoebridge. 
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Chapter 1 Background to the inquiry 
 

This chapter provides background information to the inquiry.  

The 2008/2009 EOI process for the Mt Penny exploration licence 

1.1 In 2008/2009, the Department of Primary Industries (DPI) conducted an expression of 
interest (EOI) process for the exploration of 11 medium and small coal exploration areas in 
New South Wales, including the Mt Penny expression of interest area in the Bylong Valley in 
the Western Coalfield.  

1.2 The process formally began in September 2008 when an EOI package was released by DPI. 
However, prior to the opening of the EOI process, the office of the Minister for Primary 
Industries and Minister for Mineral Resources, the Hon Ian Macdonald, specifically requested 
and was provided with a ministerial briefing by DPI on the Mt Penny coal reserves.4  

1.3 The right to submit an EOI for the 11 medium and small coal exploration areas was initially 
restricted to a number of smaller companies who had previously expressed interest in 
developing coal resources in NSW. On the initial closure of the process, two companies had 
submitted EOIs in respect of Mt Penny: Jain Group and Monaro Mining NL. However, in 
January 2009, following representations to the Minister by various mining companies, the EOI 
process was re-opened to allow additional companies to express interest in the 11 areas. Two 
further companies subsequently submitted an EOI in respect of Mt Penny: Cascade Coal Pty 
Limited and Breakspheare Coal Mines Ltd. Ultimately, following a delegation from the 
Minister, the Exploration Licence (Exploration Licence 7406) was granted to Mt Penny Coal 
Pty Ltd nominated by Cascade Coal Pty Ltd.  

1.4 During the EOI process, concerns were publicly raised regarding the probity of the EOI 
process. Of note, questions were asked in the House of Minister Macdonald by Ms Lee 
Rhiannon in relation to the role of the Minister and the Hon Edward Obeid in the process.5 
The Committee notes in particular the following response from Mr Macdonald to a question 
on notice from Ms Rhiannon on Thursday, 12 November 2009: 

This particular resource exploration licence was part of a number of small to medium 
resource licences that were put out for expression of interest. The process was done 
entirely by the department; I had no role in it. Indeed, I delegated all authority relating 
to those leases to the department. The whole process was overseen by the former 
Deputy Auditor-General of New South Wales, Mr Fennell. The decisions of the panel, 
including the probity auditor, were put forward to the director general, who 
implemented the results in relation to those coal leases.6  

                                                           
4  See email from Jamie Gibson, Chief of Staff to Graham Hawkes, DPI asking for a Mt Penny brief 

that he can provide to the “boss”, J-9 Pp 43-44; Ministerial Briefing, ‘Mt Penny – Bylong Valley’, J-
9 Pp 48-49. 

5  LC Debates (10/11/2009) 19134; (12/11/2009) 19468-19469. 
6  LC Debates (12/11/2009) 19468-19469. 
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The 2009 Mt Penny order for papers  

1.5 On 10 November 2009, the Hon Duncan Gay gave notice of motion for an order for the 
production of papers in relation to the Mt Penny mining exploration licence and tender 
process. 

1.6 On 12 November 2009, the Legislative Council agreed to the motion. The order stated: 

That, under standing order 52, there be laid upon the table of the House within 14 
days of the date of passing of this resolution all documents in the possession, custody 
or control of the Premier, the Department of Premier and Cabinet, the Minister for 
Mineral Resources and Minister for Primary Industries, the Department of Industry 
and Investment, the Treasurer, NSW Treasury, in relation to Exploration Licence 
3771 (now Exploration Licence 7406) - Mt Penny, including any document relating to 
the tender process, and any document which records or refers to the production of 
documents as a result of this order of the House.7 

1.7 A return to order was received by the Clerk from the Department of Premier and Cabinet 
(DPC) and tabled in the House on 26 November 2009.8 The return consisted of one box of 
public documents and one box of privileged documents. The indexes to the public and 
privileged documents, together with supporting correspondence, are available at Appendix 1.  

1.8 The Committee notes that in accordance with established practice, individual agency 
representatives certified that all papers held by the agency and covered by the terms of the 
resolution of the House had been provided.  

Changes in the ministry at the time of the 2009 order for papers  

1.9 On 17 November 2009, Mr Macdonald was removed from the Ministry by the then Premier, 
the Hon Nathan Rees MP. The Hon Peter Primrose was appointed Minister for Regulatory 
Reform, and Minister for Mineral Resources. The House’s receipt of the return to order on 26 
November 2009 was whilst Mr Primrose was Minister for Mineral Resources.  

1.10 On 4 December 2009, the Hon Kristina Keneally MP replaced the Hon Nathan Rees MP as 
Premier. Subsequently, on 8 December 2009, Mr Macdonald was reappointed to the Ministry 
and appointed Minister for State and Regional Development, Minister for Mineral and Forest 
Resources, and Minister for the Central Coast. Mr Primrose ceased to be the Minister for 
Mineral Resources and was appointed Minister for Small Business, Minister for Volunteering, 
Minister for Youth, and Minister Assisting the Premier on Veteran’s Affairs. 

1.11 Mr Macdonald continued to hold the mineral resources portfolio until he resigned from the 
Ministry on 5 June 2010. He ceased to be a member of the Legislative Council on 7 June 2010. 

                                                           
7  LC Minutes (12/11/2009) 1517. 
8  LC Minutes (26/11/2009) 1580. 
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Operation Jasper 

1.12 In 7 August 2012, the Independent Commission Against Corruption (ICAC) announced that 
it was undertaking an investigation into the circumstances surrounding a decision made in 
2008 by the Hon Ian Macdonald to open the Mt Penny expression of interest area in the 
Bylong Valley for coal exploration, including whether the decision was influenced by the Hon 
Edward Obeid. 

1.13 The ICAC subsequently published on its website a range of exhibits incorporating material in 
relation to the 2008 decision of Mr Macdonald. These exhibits were published progressively 
by the ICAC as they were tendered during the ICAC inquiry, which commenced public 
hearings on 12 November 2012.  

Concerns whether the 2009 order for papers had been fully complied with 

1.14 In December 2012, in the light of documents made public as part of Operation Jasper, 
concerns were raised by the Hon Jeremy Buckingham whether the 2009 Mt Penny order for 
papers had been fully complied with. The following is a timeline of the raising of these 
concerns and events in the House in the lead up to this inquiry:  

• on 4 December 2012, the Clerk received correspondence from the Hon Jeremy 
Buckingham expressing concern that relevant documents may not have been included in 
the Mt Penny return to order, based on documents published by the ICAC as part of 
Operation Jasper (Appendix 2); 

• on 10 December 2012, the Clerk forwarded Mr Buckingham’s correspondence to the 
Director General of DPC for a response (Appendix 3); 

• on 18 January 2013, the Director General  responded by outlining the process that DPC 
undertakes in co-ordinating the return of documents in response to an order under 
Standing Order 52, and indicated that as the matter ‘appears to touch directly upon 
matters that are currently before the ICAC’, he had forwarded the correspondence from 
the Clerk and Mr Buckingham to the ICAC (Appendix 4); 

• on 19 February 2013, the first sitting day of 2013, the correspondence of Mr 
Buckingham, the Clerk and the Director General was tabled in the House by the Clerk;9 

• on 25 February 2013, following an approach to the Clerk by a senior investigator at the 
ICAC, the President wrote to the Commissioner of the ICAC seeking formal advice of 
the Commission’s intentions in relation to this matter, and indicating that papers in the 
return to order, including the indexes to the documents and associated certification 
letters, were undoubtedly protected by privilege as ‘proceedings in Parliament’ 
(Appendix 5); 

• on 26 February 2013, the Commissioner of the ICAC replied indicating that the 
Commission was comparing documents it held as part of Operation Jasper with the 
return to the House in 2009 (Appendix 6). The Commissioner stated in part:   

                                                           
9  LC Minutes (19/2/2013) 1458-1459. 
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The work being undertaken by the Commission is to compare the material produced 
to the House in November 2009 with the Commission's holdings to ascertain whether 
any of the material held by the Commission but not included in the return might also 
have fallen within the scope of material in the order for papers. If it appears to the 
Commission that documents were not included in the return then the Commission 
will advise the House. 

• on 27 February 2013, the President advised the House of his correspondence to the 
Commissioner, and the Commissioner’s response, and tabled both items of 
correspondence;10  

• on 12 March 2013, the Leader of the House, the Hon Duncan Gay, gave a ministerial 
statement in the House11 in relation to the 2009 Mt Penny return to order in which he 
indicated that 

should correspondence be received from the Independent Commission Against 
Corruption indicating that, in the Independent Commission Against Corruption’s 
opinion, documents were not included in the 2009 return when they should have 
been, I will immediately move under Standing Order 77 to have this matter referred to 
the Privileges Committee for inquiry and report;12 

• on 14 March 2013, Mr Buckingham gave notice of the introduction of a bill13 for an Act 
to waive parliamentary privilege in relation to the Mt Penny return to order to allow 
ICAC to inquire into and report on the matter; 

• later on 14 March 2013, the President advised the House that he had received further 
correspondence from the Commissioner of the ICAC (Appendix 7) indicating that the 
ICAC had created a ‘document comparison matrix’ listing documents which the ICAC 
‘considered as being possibly relevant to the order for papers but which do not appear 
to have been included in the production to Parliament’, and providing a copy of the 
matrix (Appendix 8) together with copies of the relevant documents.14 The President 
subsequently tabled the correspondence and the document comparison matrix.15 

1.15 On tabling of the correspondence from the Commissioner and document comparison matrix 
on 14 March 2013, the President made a statement to the House, reproduced in part below:  

… This is an extremely grave matter. Since the High Court of Australia reaffirmed the 
power of this House to order the production of State papers, the exercise of that 
power has been a fundamental part of the work of this House, in holding the 
Executive Government to account, and the House has made 293 orders for the 
production of documents. We appear now to be faced with the possibility that one of 
the orders of the House was not complied with. It is ultimately for the House to 
determine whether or not its order has been complied with and the consequences that 
flow. 

                                                           
10  LC Minutes (27/2/2013) 1496. 
11  LC Minutes (12/3/2013) 1513. 
12  LC Debates (12/3/2013) 18323-18324. 
13  The Independent Commission Against Corruption Amendment (Mount Penny Exploration 

Licence-Call for Papers) Bill. 
14  LC Debates (14/3/2013) 18630. 
15  LC Minutes (14/3/2013) 1537. 
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On Tuesday of this week the Leader of the House foreshadowed that if, as is now the 
case, the Independent Commission Against Corruption indicated that it held 
documents relevant to the order of the House which did not appear to have been 
included in the return to order, he would immediately move, under Standing Order 
77, for the matter to be referred to the Privileges Committee for inquiry and report. I 
can advise members that in a conversation this morning Commissioner Ipp advised 
me that an inquiry into this matter by the Privileges Committee would in no way 
interfere with the current investigations being conducted by the Independent 
Commission Against Corruption and that it was entirely a matter for this House to 
determine how it proceeded to deal with this matter. 

As your President I regard the privileges and powers of this House as matters of vital 
importance. It is essential that this matter be dealt with in a way that upholds the 
dignity, role and powers of the House.16 

Establishment of this inquiry 

1.16 Immediately following the statement by the President on 14 March 2013 cited above, the 
Leader of the House, the Hon Duncan Gay, moved that under standing order 77, the House 
refer the matter to the Privileges Committee for inquiry and report. The motion was put and 
passed on the voices without debate.17  

1.17 The terms of reference referred to the Committee are at page iv. 

Changes to the membership of the Committee  

1.18 There were two changes to the membership of the Committee for the purposes of this 
inquiry:  

• The terms of reference appointed Mr Shoebridge as an additional member of the 
Committee for the purposes of this inquiry only. 

• On Tuesday 19 March 2013, the President informed the House that on Monday 18 
March 2013, the Clerk had received advice that the Leader of the Opposition had 
nominated the Hon Greg Donnelly as a member of the Privileges Committee in place of 
the Hon Peter Primrose.  

Conduct of the inquiry 

1.19 The Privileges Committee first met to consider the terms of reference on Tuesday, 19 March 
2013. At its meeting, the Committee resolved: 

That the Clerk of the Parliaments be requested to obtain advice from leading senior 
counsel relating to whether documents identified in the document comparison matrix 
provided by the Commissioner of the ICAC and tabled in the House on 14 March 
2013 should, prima facie, have been provided in the return to order tabled in the House 

                                                           
16  LC Debates (14/3/2013) 18630. 
17  LC Minutes (14/3/2013) 1537-1538. 
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on 26 November 2009 concerning the Mt Penny mining exploration licence and 
tender process. 

1.20 The following day, Mr Bret Walker SC, the Senior Counsel who represented the Legislative 
Council during the Egan cases of the late 1990s, accepted a brief to provide advice to the 
Committee in accordance with the Committee’s resolution. The documents from the 
Commissioner of the ICAC tabled in the House on 14 March 2013, including the covering 
correspondence from the Commissioner and the document comparison matrix, were released 
to Mr Walker on 21 March 2013. Mr Walker was also provided with a copy of the public 
documents provided in the 2009 Mt Penny return to order, together with the indexes to both 
the public and privileged documents. 

1.21 Mr Walker provided his advice on Thursday, 11 April 2013. A copy is at Appendix 9. 

1.22 Following the receipt of Mr Walker’s advice, the Committee met on three further occasions: 
Tuesday, 16 April 2013, Tuesday, 23 April 2013 and Monday, 29 April 2013. At the meeting 
on 23 April, the Committee invited the former Clerk, Mr John Evans, to address the 
Committee regarding the conduct of the Arena inquiry by the Committee in 1997 and 1998.18 
The Committee also wrote to the Commissioner of the ICAC on 23 April seeking advice on 
whether waiver of privilege over the 2009 Mt Penny return to order would in any way assist 
the Commission as part of its investigations (see Appendix 10). The Committee adopted this 
report at its final meeting on 29 April 2013.  

1.23 The Minutes of the Committee meetings are at Appendix 12.  

Structure of this report 

1.24 This report is in five chapters. The following four chapters are structured as follows: 

• Chapter 2 examines the power of the House to order the production of State papers, 
and the procedures for the production of State papers. 

• Chapter 3 outlines the immunity that attaches to returns to order as a ‘proceedings in 
Parliament’, and examines generally the waiving of privilege.  

• Chapter 4 examines whether documents identified in the ‘document comparison matrix’ 
provided by the Commissioner of the ICAC to the President and tabled in the House 
on 14 March 2013 should, prima facie, have been provided in the return to order tabled in 
the House on 26 November 2009 concerning the Mt Penny mining exploration licence 
and tender process. 

• Chapter 5 provides the Committee’s conclusions and recommendations in relation to 
the further investigation of the matters raised in this report.  

                                                           
18  NSW Legislative Council, Standing Committee on Parliamentary Privilege and Ethics, Report on 

Inquiry into the Conduct of the Honourable Franca Arena MLC, Report No. 6, June 1998. 
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Chapter 2 Orders for the production of State papers 
 

This Chapter examines the power of the House to order the production of State papers. The Chapter 
also outlines the procedures for the production of State papers under standing order 52, including the 
procedures followed by the Department of Premier and Cabinet in coordinating returns to order.  

The power of the House to order the production of State papers 

2.1 Orders for the production of papers are one of the principal means by which the executive is 
held accountable to the Legislature and the people of New South Wales.  

2.2 The power of the House to order the production of State papers is a common law power 
based on the principle of reasonable necessity – that is, the House has such powers as are 
‘reasonably necessary’ for the House to carry out its legislative and scrutiny functions. Unlike 
some other Australian jurisdictions, the power to order the production of documents has not 
been conferred on the Houses by statute or by reference to the powers of the House of 
Commons. 

2.3 However, the powers of the House in this regard were confirmed in the mid to late 1990s as 
the result of a long running dispute between the Executive Government and the Legislative 
Council, which culminated in a series of decisions, the Egan decisions, by the High Court and 
the New South Wales Court of Appeal. 

The Egan decisions 

2.4 Between 1856 and 1934 the Council made a number of orders for the production of 
documents, the vast majority of which were complied with by the governments of the day. 
From 1934 to 1995 the practice of ordering documents fell into disuse. However the practice 
was revived in the early 1990s, precipitating a challenge to the House’s power to order the 
production of documents.19 

2.5 In May 1996, the Legislative Council suspended the Treasurer and Leader of the Government, 
the Hon Michael Egan, from the service of the House for failing to comply with a number of 
orders for the production of papers.20 In response to the House’s actions, Mr Egan brought 
proceedings in the Supreme Court challenging the Council’s powers to call for State papers or 
enforce such a call by suspending him. The proceedings were later removed, by consent, to 
the Court of Appeal. 

2.6 The Court of Appeal handed down its decision in Egan v Willis & Cahill21 in November 1996, 
holding that a power to order the production of state papers is reasonably necessary for the 
proper exercise by the Legislative Council of its functions. In his decision, Gleeson CJ stated: 

                                                           
19  For a more detailed commentary, see Lovelock L and Evans J, New South Wales Legislative Council 

Practice, The Federation Press, 2008, pp 474-85. 
20  LC Minutes (2/5/1996) 112-118. 
21  (1996) 40 NSWLR 650. 
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The capacity of both Houses of Parliament, including the House less likely to be 
‘controlled’ by the government, to scrutinise the workings of the executive 
government, by asking questions and demanding the production of State papers, is an 
important aspect of modern parliamentary democracy. It provides an essential 
safeguard against abuse of executive power.22 

2.7 In 1997, the High Court granted Mr Egan special leave to appeal the decision of the Court of 
Appeal. The decision of the High Court in Egan v Willis23 was handed down in November 
1998. The majority confirmed that it was reasonably necessary for the Council to be able to 
order a minister who is a member of the House to produce certain State papers in accordance 
with the system of responsible government.24 

Executive claims of privilege and immunity: Egan v Chadwick & Ors 

2.8 While Egan v Willis confirmed the power of the Council to order the production of State 
papers, the High Court expressly left open the question of whether the power to call for 
documents extends to documents for which claims of privilege or immunity could be made at 
common law.  

2.9 This matter came to a head in late 1998, when the Government once again refused to return 
documents in response to an order of the House, indicating that the documents would not be 
produced on the grounds of legal professional privilege and public interest immunity, citing 
Crown Solicitor’s advice.25 Following a further suspension from the House, Mr Egan again 
instituted proceedings in the Supreme Court. The matter was again removed, by consent, to 
the Court of Appeal. 

2.10 The Court of Appeal delivered its judgement in Egan v Chadwick & Ors26 on 10 June 1999. The 
Court held that the Council’s power to call for documents extends to compelling the executive 
to produce documents in respect of which a claim of legal professional privilege or public 
interest immunity may be made. However, the majority (Spigelman CJ and Meagher JA) held 
that the power did not extend to Cabinet documents.27 

2.11 For Meagher JA, the restriction was absolute, applying to Cabinet documents generally.28 
However, Spigelman CJ argued that the restriction depended on the content of Cabinet 
documents: only those documents which reveal the ‘actual deliberations of Cabinet’ should 
remain confidential, based on the idea of collective Cabinet responsibility and the 
confidentiality of Cabinet deliberations.29 Documents prepared outside Cabinet for 

                                                           
22  Ibid at 665 per Gleeson CJ. 
23  (1998) 195 CLR 424. 
24  Ibid at 453-454. 
25  LC Minutes (13/10/1998) 740; LC Debates (13/10/1998) 8073-8074. 
26  (1999) 46 NSWLR 563. 
27  Spigelman CJ argued the restriction is necessary in order to avoid inconsistency between the power 

to call for documents and one of the bases on which it has been determined that the power is 
reasonably necessary, namely executive accountability derived from responsible government: (1999) 
46 NSWLR 563 at 576. 

28  Ibid at 597. 
29  Ibid at 574-576. 
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submission to Cabinet ‘may or may not, depending on their content’, lie beyond the Council’s 
power, the status of such documents requiring assessment on a case by case basis.30  

2.12 Priestley JA, dissenting, argued that no restriction fell on any documents as government 
documents are generated at public expense for public benefit,31 and concluded that: 

…notwithstanding the great respect that must be paid to such incidents of responsible 
government as cabinet confidentiality and collective responsibility, no legal right to 
absolute secrecy is given to any group of men and women in government, the 
possibility of accountability can never be kept out of mind, and this can only be to the 
benefit of the people of a truly representative democracy.32 [emphasis in original] 

2.13 In effect, the three Egan decisions confirmed the Legislative Council’s power to order the 
production of State papers for which claims of legal professional privilege or public interest 
immunity could be made at common law, however the extent of the immunity afforded to 
Cabinet documents was not decided by the majority. This question has not since been tested 
in the courts. 

Executive compliance with orders for documents: Cabinet documents 

2.14 Following the decision in Egan v Chadwick, the Legislative Council agreed to a new resolution 
requiring the production of the documents previously ordered.33 The Government complied 
with that order,34 and has continued to comply with subsequent orders requiring the 
production of documents. However, the issue of documents that are the subject of Cabinet 
confidentiality has not been resolved. 

2.15 In most returns to orders since 1999, where Cabinet documents have seemingly not been 
included in a return, the omission has not been specified in correspondence from the relevant 
departments. However, on several occasions, the Government’s position regarding Cabinet 
documents has been clearly articulated, with the Government stating that documents had not 
been produced as they had been ‘classified as Cabinet documents’.35 In one case, the 
Government also disputed the Council’s power to order the preparation of a return with the 
date, description and author of each document not produced on the grounds that it had been 
classified as a Cabinet document, and reasons why the document would disclose the 
deliberations of Cabinet.36 As Cabinet documents have been referred to in only a small 

                                                           
30  Ibid at 575. 
31  Ibid at 591-5. 
32  Ibid at 595. 
33  LC Minutes (23/6/1999) 148-150. 
34  LC Minutes (29/6/1999) 162. 
35  Return to order—Dalton reports into Juvenile Justice, LC Minutes (9/11/2004) 1099; Return to 

order—Sinclair Reports concerning Brigalow Belt South Bioregion, LC Minutes (3/5/2005) 1340; 
(26/5/2005) 1408; Return to order—Redfern-Waterloo Authority, LC Minutes (22/2/2005) 1229; 
Return to order—Grey nurse shark, LC Minutes (22/3/2005) 1283; Return to order—Incident at 
Acmena Juvenile Justice Centre, LC Minutes (23/5/2006) 19; Return to order—2010-11 Budget 
finances, LC Minutes (31/8/2010) 1994. 

36  Return to order—Grey nurse shark—Further order, LC Minutes (28/2/2006) 1839. 
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number of returns, it is possible that there have been other occasions on which documents 
have been withheld on the basis of Cabinet confidentiality and the Council not advised. 

2.16 In this context, if the House were to find itself in a position where it appeared that documents 
had not been included in a return to order, a possible explanation is that the Government had 
made a decision that the documents fell within the category of Cabinet documents.  

2.17 As noted earlier, Egan v Chadwick confirmed that a distinction can be drawn between those 
documents which disclose the actual deliberations of Cabinet (presumably, for example, 
Cabinet minutes) and a broader category of Cabinet documents comprised of, for example, 
reports, submissions and other documents prepared for the assistance of Cabinet. However, 
the majority did not come to a final decision as to which Cabinet documents should be 
excluded from scrutiny, or how broadly or narrowly the courts would interpret the restriction 
on Cabinet documents. The House has adopted an arbitration mechanism under standing 
order 52 which enables assessment of the validity of claims of privilege made over documents 
that are lodged with the House. However, there is no mechanism for assessing the validity of 
the Cabinet immunity claimed over documents as this judgement is made within the context 
of the departments’ internal processes – the documents are simply not provided to the 
Parliament. 

Procedures for the production of State papers under standing order 52 

2.18 In Egan v Willis & Cahill, Gleeson CJ observed that the Legislative Council’s standing orders 
do not operate as a source of power, but rather regulate the exercise of powers that exist 
independently by some other means.37 To this end, standing order 52 regulates the Council’s 
common law power to order the production of State papers.38 The full terms of the standing 
order are published at Appendix 11. 

2.19 Under standing order 52, orders for papers are initiated by resolution of the House. On a 
resolution for the production of papers being agreed to, the terms are communicated by the 
Clerk to the Director General of the Department of Premier and Cabinet, who liaises with the 
departments or ministerial offices named in the resolution to coordinate the retrieval of the 
documents requested. On or before the due date imposed by the resolution, the Director 
General lodges the return comprising the documents with the Clerk of the Parliaments. If the 
House is not sitting the Clerk receives the documents out of session and announces receipt of 
the return on the next sitting day.  

2.20 In addition to the documents required by the resolution, standing order 52 requires that an 
indexed list of all documents tabled be included in the return, showing the date of creation of 
each document, a description of the document and the author of the document. Where a 
claim of privilege is made over documents, the return must also include reasons for the claim 
of privilege. 

                                                           
37  Egan v Willis & Cahill (1996) 40 NSWLR 650 at 664 per Gleeson CJ. 
38  Prior to the adoption of the current standing orders in 2004, the power to order the production of 

state papers was regulated under previous standing orders, albeit in different terms. Between 1856 
and 1870, orders for papers fell within the purview of SO 23. Between 1870 and 1895, SO 26 
regulated the power, and from 1895 to 2003, orders for documents were made under SO 18. 
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2.21 Once the documents have been tabled in the House or received out of session by the Clerk, 
they are deemed to have been published by authority of the House, unless a claim of privilege 
has been made. Documents over which a claim of privilege has been made are made available 
to members of the Legislative Council only and may not be copied or published without an 
order of the House. Standing order 52 also provides a procedure by which members may 
dispute the validity of a claim of privilege made over documents in writing to the Clerk, who is 
authorised to release the disputed documents to an independent legal arbiter for evaluation 
and report to the House. The House then determines whether or not to make the disputed 
documents public. 

Departmental procedures 

2.22 As noted in Chapter 1, on 10 December 2012, the Clerk of the Parliaments wrote to the 
Director General of the Department of Premier and Cabinet (DPC) following concerns being 
raised that the 2009 order for papers relating to the Mt Penny exploration licence had not 
been fully complied with in 2009. The Director General’s response to the Clerk, dated 18 
January 2013, included an explanation of the process that the Department undertakes in co-
ordinating the return of documents in response to an order for papers under standing order 
52. While the full text of the correspondence can be found at Appendix 4, the following is a 
summary of the process outlined by the Director-General: 

• DPC coordinates the return of documents in response to orders under SO 52, 

• however, in accordance with the principles of responsible government and ministerial 
responsibility to Parliament, responsibility for producing the documents to the House 
rests formally with the ministers who represent the government in the Legislative 
Council, 

• the administrative process by which the executive government responds to an order 
under SO 52 is set out in a memorandum that DPC sends to agencies named in an 
order, 

• DPC does not independently review the documents being produced – instead, each 
agency is responsible for ensuring that the documents it is producing are fully 
responsive to the order, 

• the relevant agency is required to provide a separate index of the documents provided, 
in accordance with the terms of the standing order, 

• although not required by SO52, DPC also requests each agency to provide letters of 
certification that, to the best of the agency’s knowledge (the certification is usually 
provided by the Head of the Agency), all documents held by that agency and covered by 
the terms of the order have been produced. These letters of certification are typically 
included in the return to order provided to the House. This certification does not 
extend to Cabinet documents. The Director-General states that Cabinet documents are 
not covered under the terms of any order under SO52. 

2.23 The Director-General further advised that the process outlined above that applies now when 
the Government responds to orders under standing order 52 is substantially the same as that 
which applied in 2009. This is supported by the copy of the memorandum sent to the 
Department of Primary Industries in respect of the Mt Penny order in 2009, attached to the 
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Director-General’s correspondence to the Clerk of the Parliaments of 18 January 2013 at 
Appendix 4.  
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Chapter 3 The immunity attaching to returns to order 
as ‘proceedings in Parliament’  

 

This Chapter outlines the general nature of parliamentary privilege, the immunity that attaches to 
returns to order as ‘proceedings in Parliament’, and the waiving of privilege.  

Parliamentary privilege and returns to order 

3.1 Parliamentary privilege encompasses powers, such as the power of the Houses to conduct 
inquiries, and immunities from the ordinary law. The chief immunity is the immunity of 
‘proceedings in Parliament’ from impeachment or question outside Parliament. This immunity 
is enshrined in Article 9 of the Bill of Rights 168939 which is in force in New South Wales under 
the Imperial Acts Application Act 1969.40  

3.2 The purpose of the immunity attaching to proceedings in Parliament is to ensure that the 
Legislature can exercise its powers freely on behalf of the electors without fear of external 
interference from the other branches of government. The protection is said to be a ‘safeguard 
of the separation of the powers: it prevents the other branches of government, the executive 
and the judiciary, calling into question or inquiring into the proceedings of the legislature.’41 
The immunity reflects a wider constitutional principle whereby the courts will not allow any 
challenge to be made to what is said or done in Parliament in the performance of its 
functions.42  

3.3 For the purpose of the immunity, ‘proceedings in Parliament’ encompasses not just the formal 
transaction of business in the House or a committee but matters closely related or incidental 
to such business. As formulated in the Commonwealth Parliamentary Privileges Act 1987, 
‘proceedings in Parliament’ includes ‘all words spoken and acts done … for purposes of or 
incidental to’ the transacting of the business of a House or committee.43 

3.4 Just as an order by the House requiring the production of government documents constitutes 
a proceeding in Parliament, so the provision of a return to that order constitutes a proceeding 
in Parliament, attracting immunity from the ordinary law. Save through the waiver of privilege, 
only the House itself, or a committee of the House, may investigate matters relating to the 
provision of such a return.   

                                                           
39  Article 9 of the Bill of Rights 1689 provides: ‘That the freedom of speech and debates or proceedings 

in Parliament ought not be impeached or questioned in any court of place out of Parliament.’ 
40  Section 6 and schedule 2. 
41  Evans H and Laing R (eds), Odgers’ Australian Senate Practice, 13th edition, Canberra, Department of 

the Senate, p 44. 
42  Prebble v Television New Zealand [1995] 1 AC 321 at 332. 
43  Parliamentary Privileges Act 1987 (Cth), section 16(2). 
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Waiver of parliamentary privilege 

3.5 ‘Waiver of privilege’ generally refers to a process of suspending the application of the 
immunity in Article 9 of the Bill of Rights 1689 to enable ‘proceedings in Parliament’ to be 
impeached or questioned outside Parliament where there is such a compelling public interest 
that some departure from the settled constitutional arrangement is warranted. 

3.6 It is generally accepted that privilege is not capable of being waived by an individual member 
or the House, but requires the authority of statute,44 although the position in New South 
Wales does not appear to have been tested in the courts.45 As the immunity is recognised by 
the law and Article 9 itself is statutory, any dispensing with its application requires a change to 
the law. As stated in Odgers’ Australian Senate Practice:  

The immunities of the Houses are established by law, and a House or a member 
cannot change that law any more than they can change any other law.46  

3.7 Parliamentary privilege was waived by statute in New South Wales in 1997 and 2012.  

The Special Commissions of Inquiry Amendment Act 1997  

3.8 In 1997 a member of the Legislative Council claimed in a speech to the House that the 
Premier, the Leader of the Opposition and others had met to ensure that the names of high 
profile persons allegedly involved in paedophile activity would not be made public.  

3.9 In response to concerns arising from the member’s speech, the Parliament passed the Special 
Commissions of Inquiry Amendment Act 1997, which amended the Special Commissions of Inquiry Act 
1983 by the insertion of Part 4A. Part 4A empowered either House, by resolution passed by a 
two thirds majority, to authorise the Governor to establish a special commission of inquiry 
(similar to a royal commission) to investigate such matters relating to parliamentary 
proceedings as were specified in the resolution. It also authorised the House to declare by 
resolution passed by a two thirds majority that parliamentary privilege was waived in 
connection with the inquiry. However, while permitting a collective waiver of privilege by the 
House, Part 4A preserved the right of any individual member to claim parliamentary privilege 
in relation to anything said or done by the member in parliamentary proceedings while 
authorising the member to give evidence in the inquiry if the member chose to do so. Further, 
the provisions of Part 4A were specified to expire six months after their commencement date. 

3.10 Following the passage of the Special Commissions of Inquiry Amendment Act 1997, the Legislative 
Council passed a resolution, endorsed by a two-thirds majority, authorising the establishment 
of a special commission of inquiry to investigate the truth of the member’s claims. The 
resolution also waived parliamentary privilege in connection with the inquiry. A commissioner 

                                                           
44  See Odgers’ Australian Senate Practice, p 93; Wright B and Fowler P (eds), House of Representatives 

Practice, 6th edition, Canberra, Department of the House of Representatives, 2012, p 743; Campbell 
E, Parliamentary privilege, Sydney, The Federation Press, 2003, p 125; Griffith G., Parliamentary 
privilege: use, misuse and proposals for reform, NSW Parliamentary Library, Briefing paper 4/97, 1997, p 
35-36; Leopold P, ‘Free speech in Parliament and the Courts’ (1995) 15 Legal Studies, pp 205-207.  

45  Griffith G, Parliamentary privilege: use, misuse and proposals for reform, p 37.  
46  Odgers’ Australian Senate Practice, p 93. 
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was duly appointed to conduct the inquiry. While the member exercised her right under the 
Act not to participate in the inquiry, other persons gave evidence to the inquiry including 
persons alleged by the member to have participated in meetings concerning the suppression of 
names.47 In its report, the commission found that the member’s claims were false and that the 
member had no evidence to support them.48  

3.11 Following the commencement of the special commission of inquiry the member challenged 
the validity of Part 4A of the Act in the Supreme Court of New South Wales. The proceedings 
were removed to the Court of Appeal, which upheld the validity of Part 4A.49 The member 
then sought special leave to appeal to the High Court, which was refused.50 In refusing leave 
the High Court stated that it was not persuaded the Act ‘so affected the parliamentary 
privilege of free speech that it invalidly erodes the institution of Parliament itself’.51  

The Independent Commission Against Corruption (Register of Disclosures by 
Members) Act 2012 

3.12 In 2012, as part of Operation Acacia, the Independent Commission Against Corruption 
sought and obtained access to the Register of Disclosures of Members of the Legislative 
Council. The Register contains the returns supplied by members disclosing their pecuniary 
interests and other matters in accordance with the Constitution (Disclosures by Members) Regulation 
1983. The Register is published pursuant to the Regulation. 

3.13 Subsequently, the Commission advised that it intended to refer to information contained in 
members’ returns in the Register in a brief of evidence to be used in its investigation. This 
intention raised the question of whether the Register might be subject to parliamentary 
privilege. If the Register was subject to parliamentary privilege, it would be protected by 
Article 9 of the Bill of Rights 1689 and would not be able to be used in the Commission’s 
investigation as foreshadowed.  

3.14 The Crown Solicitor was requested to provide an opinion on the status of the Register. The 
Crown Solicitor advised that there are competing arguments as to whether the Register is 
protected by parliamentary privilege and that those arguments are finely balanced. However, 
he was inclined to think that the arguments in favour of the view that the Register is part of 
‘proceedings in Parliament’, and are thus privileged, are of slightly greater weight than those to 
the contrary.52  

3.15 Legislation was subsequently introduced to ensure that, if the Register is subject to 
parliamentary privilege, it could be used in the Commission’s investigations. The Independent 
Commission Against Corruption (Register of Disclosures by Members) Act 2012 amended section 122 of 

                                                           
47  The commission also had access to copies of documents tabled by the member in the House which 

were referred to the commission by resolution of the House; LC Minutes (21/10/1997) 123-126. 
48  The Hon John Anthony Nader RFD QC, Report of the Special Commission of inquiry into allegations made 

in Parliament by the Honourable Franca Arena MLC, 7 November 1997. 
49  Arena v Nader (1997) 42 NSWLR 427. 
50  Arena v Nader (1997) 71 ALJR 1604 
51  Ibid at 1605. 
52  Knight I, Crown Solicitor, ‘Parliamentary Privilege and the Register of Disclosures by Members’, 17 

October 2012. 
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the Independent Commission Against Corruption Act 1988, which preserves parliamentary privilege 
in relation to the Commission. The amendments provided that: 

• The Commission may use the register for the purpose of any investigation into whether 
a member publicly disclosed a particular matter or the nature of any matter disclosed 
and for the purpose of related findings, opinions or recommendations, 

• Parliament is taken to have waived ‘any parliamentary privilege that may apply’ to the 
register for that purpose, 

• However, any parliamentary privilege that applies to the register will continue to apply 
for other purposes such as court proceedings. 

3.16 Unlike the waiver provisions of the Special Commissions of Inquiry Amendment Act 1997, the 
amendments made by the Independent Commission Against Corruption (Register of Disclosures by 
Members) Act 2012 are not subject to a sunset clause and therefore remain in force. 

When is waiver of parliamentary privilege justified? 

3.17 As indicated, the purpose of the immunity attaching to ‘proceedings in Parliament’ is to ensure 
the Legislature can exercise its powers freely on behalf of the electors without fear of external 
interference from the other branches of government. A compelling public interest needs to be 
established to justify a departure from these established arrangements. Otherwise, the waiver 
of privilege has the potential to erode the fundamental protections embodied in Article 9 of 
the Bill of Rights 1689.  

3.18 The Committee finds that the potential ramifications of waiving parliamentary privilege 
include:  

• A chilling effect on future proceedings in Parliament, if there is an increased likelihood 
that privilege will be waived more often.  

• Abuse of the waiver by parliamentary majorities for political purposes.  

• The creation of public expectations that privilege can be routinely waived whenever an 
issue becomes one of public concern in the future, and the exposure of Parliament to 
criticism in the event that privilege is not waived. 

• An undermining of Parliament’s constitutional role as the principal body responsible for 
superintendence of the executive government if matters are routinely referred to bodies 
such as the ICAC.  
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 Finding 1 

The Committee finds that the potential ramifications of waiving parliamentary privilege 
include:  

• A chilling effect on future proceedings in Parliament, if there is an increased 
likelihood that privilege will be waived more often.  

• Abuse of the waiver by parliamentary majorities for political purposes.  

• The creation of public expectations that privilege can be routinely waived 
whenever an issue becomes one of public concern in the future, and the 
exposure of Parliament to criticism in the event that privilege is not waived. 

• An undermining of Parliament’s constitutional role as the principal body 
responsible for superintendence of the executive government if matters are 
routinely referred to bodies such as the ICAC. 

 

3.19 The waiver of parliamentary privilege is a very serious matter and there is a strong, and in 
almost all cases, overriding principle of protecting the privileges of the Parliament and 
especially the unfettered right of elected members to speak in the House on often very 
controversial subjects.  

3.20 That said, the Committee accepts that in rare circumstances the waiver of privilege may be 
justified to permit an external inquiry to be made into parliamentary proceedings. With 
reference to the Special Commissions of Inquiry Amendment Act 1997, Professor Enid Campbell 
observed that ‘there can be exceptional circumstances in which extra-parliamentary inquiry 
into the veracity of statements made under parliamentary privilege may be fully justified.53 The 
merits of legislation providing for the waiver of parliamentary privilege would appear to 
depend on the circumstances of the individual case, and the extent to which the legislation 
incorporates appropriate qualifications and safeguards. 

  

                                                           
53  Campbell E, Parliamentary privilege, Sydney, The Federation Press, 2003, p 125. 
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Chapter 4 The documents identified by the ICAC 
 

This Chapter examines whether documents identified in the document comparison matrix provided by 
the Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have 
been provided in the return to order tabled in the House on 26 November 2009 concerning the Mt 
Penny mining exploration licence and tender process. 

The ICAC ‘document comparison matrix’ 

4.1 As indicated in Chapter 1, on 14 March 2013, the Commissioner of the ICAC provided to the 
President a ‘document comparison matrix’. The President tabled it in the House the same 
day.54 The matrix is at Appendix 8.  

4.2 The matrix is a simple spreadsheet which provides a reconciliation of certain documents held 
and made public by the ICAC as part of Operation Jasper with the documents returned to the 
House in 2009: 

• In column 2, the ICAC lists the documents returned in response to the order for papers 
in 2009. 

• In column 4, the ICAC lists documents made public as part of Operation Jasper which 
the ICAC considered as being possibly relevant to the order for papers but which do 
not appear to have been included in the 2009 return to order. The ICAC also provided 
copies of these documents. 

• In column 5, the ICAC provides an index to the documents based on the ICAC exhibit 
number and page number. 

4.3 In total, the ICAC document comparison matrix lists 139 documents (or 14055) which, in the 
opinion of the ICAC, fall within the terms of the order for papers in 2009 but were not 
included in the documents returned to the House.  

The advice of Mr Bret Walker SC 

4.4 As indicated in Chapter 1, on 20 March 2013, following a resolution of the Committee, Mr 
Bret Walker SC agreed to provide advice to the Committee on the following question: 
whether documents identified in the document comparison matrix provided by the 
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, 
have been provided in the return to order tabled in the House on 26 November 2009 
concerning the Mt Penny mining exploration licence and tender process? 

4.5 Mr Walker’s advice was received on Thursday 11 April 2013. A copy is at Appendix 9. 
                                                           

54  LC Minutes (14/3/2013) 1537. 
55  Depending on the status of the document listed as exhibit J-13 Pp 759-858 on page 6 of the 

document comparison matrix. The document provided in the 2009 return to order appears to be an 
abridged version of the document provided by the ICAC. 
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4.6 Mr Walker indicated that, in his opinion, ‘nearly all’ of the documents identified by the ICAC 
in its document comparison matrix should have been produced in the 2009 return to order. 
The only exceptions in Mr Walker’s opinion were 15 documents identified by the following 
ICAC exhibit page numbers: J-9 Pg 77; J-9 Pp 127-128; J-9 Pp 129-130; J-9 Pg 131; J-9 Pp 
132-133; J-9 Pp 136-137; J-9 Pp 147-151; J-9 Pg 159; J-9 Pp 218-219; J-9 Pg 227; J-12 Pg 585; 
J-12 Pg 587; J-12 Pp 588-594; J-13 Pg 596; J-13 Pp 597-601. 

4.7 Accordingly, of the 139 documents identified by the ICAC as falling within the terms of the 
2009 order for papers but not provided in the return, Mr Walker agreed with the ICAC that 
124 of those documents should have been provided in the 2009 return.  

4.8 In explaining the reasons for his advice, Mr Walker argued that the terms of the 2009 order 
for papers were ‘calculated to produce borderline cases and reasonable differences of opinion’, 
and that if anything, he had ‘erred (if at all) on the side of giving the benefit of the doubt to 
those who did not produce these documents’: 

It should be well understood that the expressions “in relation to” and “relating to” 
found in the crucial terms of the order are calculated to produce borderline cases and 
reasonable differences of opinion. Doing the best I can, I estimate that I have been 
perhaps narrower than a judge might be in an analogous position in assessing some of 
the documents specified in 756 above as not falling, prima facie, within the terms of 
the order. That is, I think I have erred (if at all) on the side of giving the benefit of the 
doubt to those who did not produce these documents.57 

4.9 Mr Walker also provided reasons for identifying the 15 documents which he believed fell 
outside the terms of the 2009 order for papers: 

The document at J-[9] Pg 77 could easily be seen, in hindsight, as having a sufficient 
connexion with the relevant Exploration Licence and “the tender process”, but is 
reasonably arguably so general as not to be caught. The documents from J-9 Pg 127 to 
Pg 133, and Pp 136-137 and 147-151 relate to the availability and market conditions in 
connexion with drilling surfaces in areas including that eventually covered by the 
relevant Exploration Licence. The licence did not exist when those documents were 
created. I note that the existence (or not) of exploration data was explicitly a factor in 
later consideration of what should fairly be understood to be within “the tender 
process”. However, these drilling documents could genuinely be regarded as outside 
the order. The other documents noted in 7 above are not obviously outside the order, 
but are so borderline and lacking in explicit reference to either the eventual 
Exploration Licence or “the tender process” as to justify the benefit of the doubt 
noted in 858 above.59 

4.10 Mr Walker indicated that, in making these findings, he had interpreted reference to ‘the tender 
process’ in the 2009 order for papers as reference to ‘the so-called Expression of Interest (or 
EOI) process’.60  

                                                           
56  See the documents identified by Mr Walker referred to in paragraph 4.6 above.  
57  Paragraph 8 of Mr Walker’s advice. 
58  See the quotation of Mr Walker in paragraph 4.8 above.  
59  Paragraph 9 of Mr Walker’s advice. 
60  Paragraph 10 of Mr Walker’s advice. 
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Should the documents identified by the ICAC have been provided in the Mt 
Penny return to order?  

4.11 The question before the Committee is whether the documents identified by the ICAC in the 
‘document comparison matrix’ should, prima facie, have been provided in the return to order. 
The advice from Mr Walker SC is that ‘nearly all of them should have been so produced’.  

4.12 In its own approach to this matter, the Committee first considered the wording of the 2009 
order for papers. Notices of motion for the production of papers in the Legislative Council 
are carefully worded to produce the documents sought. By the inclusion of the words ‘in 
relation to’ and ‘relating to’, the House deliberately sought the production of all documents 
that could be said in any way to bear upon or inform an understanding of any aspect of the 
2008/2009 ‘tender process’. The Committee interpreted the ‘tender process’ as referring to the 
2008/2009 EOI process, as did Mr Walker in his advice.  

4.13 From this starting point, the Committee examined all of the documents identified by the 
ICAC in the document comparison matrix to determine whether they could be said to meet 
the above test. In the Committee’s opinion, the vast majority (if not all) of the documents 
identified by the ICAC could be said to do so. It is the Committee’s opinion that documents 
such as the following, some of which explicitly mention the Mt Penny exploration area, clearly 
fell within the terms of the 2009 order for papers: 

• An email from Jamie Gibson, Deputy Chief of Staff to Graham Hawkes, DPI asking for 
a Mt Penny brief that he can provide to the “boss”, J-9 Pp 43-44. 

• Ministerial Briefing, ‘Mt Penny – Bylong Valley’, J-9 Pp 48-49. 

• Ministerial Briefing BN08/1229, ‘Potential Coal Allocation Areas in Western NSW’ (J-9 
Pp 100 – 108). 

• An email from Brad Mullard, DPI to ministerial staff attaching maps and information 
on the North Bylong – Mount Penny exploration area (J-9 Pp 176 – 182). 

• Ministerial Briefing BN08/1589, ‘Coal Allocation Proposal’ (J-9 Pp 254-264). 

• Letters and an email from various companies and the NSW Minerals Council on behalf 
of its members expressing interest in the potential coal allocation areas in Western NSW 
(J-12 Pp 421, 422, 423 – 424, 425, 426, 427, 429, 430 – 431). 

• Ministerial Briefing BN08/2311 ‘Extension of Coal Allocation Areas Expression of 
Interest’ – version 2 (J-12 Pp 435-437). 

• Ministerial Briefing BN0/9 ‘Re-opening Expressions of Interest for 11 Coal Release 
Areas’ (J-13 Pp 631 – 640). 

• Letter from John McGuigan, Cascade Coal to Brad Mullard, DPI regarding the 
Expression of Interest in the Mt Penny Exploration area (J-48 Pp 47-48). 

• Ministerial submission 08/8229 ‘Coal Release Exploration Areas – Expression of 
Interest Recommendation’ (J-13 Pp 687-734). 
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4.14 In making the above observations, the Committee notes, as did Mr Walker,61 that some of the 
documents identified in the matrix are drafts, working versions or otherwise repetitive 
versions of later documents, at least some of which were returned in the return to order.  

4.15 The Committee has reached its position independently, but with the benefit, of the advice of 
Mr Walker.  

4.16 In his advice, Mr Walker identified 15 documents as documents which fell outside the terms 
of the 2009 order for papers. Mr Walker gave reasons, while expressing himself cautiously. 

4.17 The Committee examined the 15 documents identified by Mr Walker, and understands Mr 
Walker’s reasons cited at paragraph 4.9 above for indicating that, in his opinion, the 
documents fall outside the scope of the 2009 order. The Committee agrees with Mr Walker 
that the question of whether these 15 documents fall within the terms of the 2009 order for 
papers could be answered either way.  

4.18 Accordingly, the Committee finds that at least 124, if not all, of the documents identified by 
the ICAC in the ‘document comparison matrix’ as not having been provided to the House in 
2009 related to the 2008/2009 EOI process, and that accordingly, they should, prima facie, have 
been provided in the 2009 Mt Penny return to order.  

 

 Finding 2 

The Committee finds that at least 124, if not all, of the documents identified by the ICAC in 
the ‘document comparison matrix’ as not having been provided to the House in 2009 related 
to the 2008/2009 EOI process, and that accordingly, they should, prima facie, have been 
provided in the 2009 Mt Penny return to order.  

 

4.19 In making this finding, the Committee acknowledges the possibility that some documents may 
not have been provided in the 2009 return to order on the basis that they were Cabinet 
documents. The Committee examined the issue of Cabinet documents in Chapter 2. The 
Committee does not have enough information to make a definitive judgement whether 
documents may not have been provided in 2009 on the basis that they were Cabinet 
documents. This would need to be determined by further inquiry.62    

4.20 It is also important to note that the Committee has not attempted to undertake its own 
reconciliation of the terms of the 2009 order for papers with other documents made public by 
the ICAC on its website as part of Operation Jasper (that is, documents not identified in the 

                                                           
61  Paragraph 11 of Mr Walker’s advice.  
62  It is noted that during the ICAC’s public hearings as part of Operation Jasper, when asked if 

Cabinet made a decision whether or not to grant any specific licence for the exploration of minerals 
or coal, former Premier Nathan Rees MP stated ‘I don’t recall specific Exploration Licences 
coming to Cabinet’ (Transcript, 13/11/2012, p 524T). Former Premier Morris Iemma stated that 
he did not have any recollection of Mr Macdonald raising with Cabinet or the Budget Committee 
issues about the opening or his intention to open 11 new mining areas. Nor did he recall Mr 
Macdonald raising a decision of his that if new mining areas were to be opened, the participants 
could only be smaller or medium-sized miners (Transcript, 13/11/2012 p 488T). 
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document comparison matrix). Nor has the Committee sought to establish the existence of 
any other documents that may not have been returned in 2009. To do so would have been 
outside the Committee’s terms of reference. However, the processes followed as part of this 
inquiry do not preclude the existence of other documents, outside of those identified by the 
ICAC, which also fall within the terms of the 2009 order for papers. The Committee believes 
that whatever body further considers this matter should consider this issue in its inquiry.  

4.21 While the Committee is satisfied that at least 124, if not all, of the documents identified by the 
ICAC in the ‘document comparison matrix’ as not having been provided to the House in 2009 
should, prima facie, have been provided in the 2009 Mt Penny return to order, the question as 
to why the documents were not returned can only be determined following further 
investigation. This is discussed in the following chapter.  
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Chapter 5 Further investigation of this matter 
 

This Chapter examines three alternatives for further investigation of the Committee’s finding in the 
previous Chapter that certain documents were not provided in the 2009 Mt Penny return to order: 

• Reference of this matter by the House to the ICAC for further investigation, together 
with the introduction of legislation to waive privilege to allow the ICAC to proceed. 
This would likely be followed by a further reference of the matter to this Committee 
after the ICAC reports its findings.  

• Full investigation of this matter by the House through the calling of witnesses to the Bar 
of the House.  

• Full investigation of this matter by the Privileges Committee, requiring the House to 
refer new terms of reference to the Committee.  

Option 1: Reference of this matter by the House to the ICAC for further 
investigation 

5.1 The first option considered by the Committee for the further investigation of this matter was 
for the House to refer to the ICAC the question why certain documents were not provided in 
the 2009 Mt Penny return to order. Under section 73(1) of the Independent Commission Against 
Corruption Act 1988, both Houses of Parliament may, by resolution of each House63, refer a 
matter to the ICAC for inquiry and report. Under section 73(2), it is the duty of the 
Commission to fully investigate a matter so referred to it for investigation. 

5.2 To enable the ICAC to investigate this matter, however, the Parliament would need to pass 
legislation waiving privilege over the documents provided in the 2009 Mt Penny return to 
order to enable their use by the ICAC. As indicated in Chapter 3, section 122 of the Independent 
Commission Against Corruption Act 1988 preserves parliamentary privilege in relation to the 
Commission.64 

5.3 Following an investigation, the ICAC would be required to table a report in Parliament.65 It 
would then be open to the House to consider the matter further, including the possibility of a 
further reference of the matter to this Committee to consider the findings of the ICAC, 
including potentially what actions the House should take in relation to any individuals 
responsible for the non-provision of documents, and what processes should be put in place to 
ensure that orders for papers are complied with in the future.  

                                                           
63  This section has been interpreted as allowing the Houses to refer matters to the ICAC 

independently. There is also a precedent where both Houses referred a matter to the ICAC 
following the exchange of messages.  

64  Save in one respect: Parliament has waived privilege attaching to the Register of Disclosures by Members 
of the Legislative Council and the Register of Disclosures by Members of the Legislative Assembly to allow the 
ICAC to make use of either Register for particular purposes. 

65  Independent Commission Against Corruption Act 1988, s 74. 
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5.4 The advantage of this approach is that the ICAC has extensive powers and resources for the 
conduct of such an inquiry, coupled with an in-depth understanding of the matters arising 
from Operation Jasper and the 2008/2009 EOI process. In addition, if the ICAC identified 
any individuals as having engaged in corrupt conduct within the meaning of sections 7, 8 and 
9 of the Independent Commission Against Corruption Act 1988, there is scope for the referral of 
such matters to the Director of Public Prosecutions for possible prosecution.66 

5.5 However, the Committee also notes disadvantages to such an approach. First, while the 
House may refer to the ICAC the question why certain documents were not provided in the 
2009 Mt Penny return to order, the focus of any inquiry by the ICAC would necessarily be on 
issues of possible corrupt conduct. The non-provision of documents would still need to be 
considered by the House.  

5.6 Second, reference of this matter to the ICAC would require the waiver of privilege over the 
2009 Mt Penny return to order.67 As discussed in Chapter 3, the Committee accepts that in 
some circumstances the waiver of privilege may be justified to permit an external inquiry to be 
made into parliamentary proceedings. However, a compelling public interest needs to be 
established to do so. For reasons discussed later in this Chapter bearing on the ultimate 
responsibility of the House to determine issues of compliance and non-compliance with 
orders for papers, the Committee does not believe that the waiver of privilege is appropriate 
or necessary in the present circumstances. 

Option 2: Full investigation of this matter by the House 

5.7 The second option considered by the Committee for the further investigation of this matter 
was for the House itself to inquire into why certain documents were not provided in the 2009 
Mt Penny return to order. 

5.8 In the Legislative Council, inquiries are generally conducted by committees that report their 
findings to the House. However, the Council, like other comparable Houses of Parliament, is 
itself vested with the power to conduct inquiries and take evidence from witnesses directly 
under the Parliamentary Evidence Act 1901.  

5.9 Witnesses other than members may be examined at the Bar of the House. Members may be 
examined at their place. 

5.10 There is one example in recent times where a person has been summoned to the Bar of the 
House and examined by members. In 1998 the House resolved that the Auditor-General be 
summoned to give evidence at the Bar of the House in relation to the Appropriation (1997-98 
Budget Variations) Bill (No. 2) 1998.68 The Auditor-General was issued with a summons and 
attended at the Bar of the House on 10 November 1998. He was sworn and then examined, 
answering questions from members of the House.  

                                                           
66  Although such a course of action would require a further waiver of privilege.  
67  Save through the waiver of privilege, only the House itself, or a committee of the House, may 

investigate ‘proceedings in Parliament’. 
68  LC Minutes (29/10/1998) 831-835; (10/11/1998) 841-842. 
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5.11 The Australian Senate and New South Wales Legislative Assembly have also examined 
persons at the Bar of the House, although the examples from the Legislative Assembly are 
from the 19th century.69  

5.12 The Committee notes this option for the further investigation of this matter. However, in the 
Committee’s opinion, given the complexity of the issues arising out of this matter, a 
committee of the House would be better suited to investigating this matter than an inquiry by 
the House as a whole. 

Option 3: Full investigation of this matter by the Privileges Committee 

5.13 The third option considered by the Committee for the further investigation of this matter was 
for the House to refer new terms of reference to the Privileges Committee for the Committee 
to inquire into why certain documents were not included in the 2009 Mt Penny return to order 
and related matters. 

5.14 This is the Committee’s preferred approach.  

5.15 As noted in Chapter 2, orders for the production of State papers are one of the principal 
means by which the executive is held accountable to the Legislature and the people. The 
power to make such orders supports the performance by the Council of its constitutional roles 
of legislating and scrutinising the actions of the executive government. The House has a 
responsibility to determine issues of compliance and non-compliance with such orders. As the 
President stated to the House on 14 March 2013:  

It is ultimately for the House to determine whether or not its order has been complied 
with and the consequences that flow. 

5.16 The Committee has powers to compel the attendance of witnesses, the answering of ‘lawful 
questions’ and the production of documents that would enable it to undertake such an inquiry.  

5.17 The Committee is established by the House to consider and report on any matter relating to 
parliamentary privilege referred to it by the House or the President. For this reason the inquiry 
was referred to the Committee when the matter arose in March. The Committee believes that 
any future inquiry should similarly be conducted by the Committee.   

5.18 In advocating this approach, the Committee believes that the outcomes of any further full 
investigation of this matter should be not only the identification of any individuals whose 
actions may have resulted in the exclusion of documents from the 2009 return to order, but 
the investigation of processes within government for coordinating responses to orders for 
papers, and the development of guidelines and policies to ensure full compliance with orders 
for papers in the future.   

5.19 The Committee therefore recommends that the House adopt new terms of reference referring 
a further inquiry to the Privileges Committee to consider the matters raised in this report, and 
suggests draft terms of reference below for the consideration of the House.    

                                                           
69  Evans H and Laing R (eds), Odgers’ Australian Senate Practice, 13th edition, Canberra, Department of 

the Senate, pp 607-608; Grove R (ed), New South Wales Legislative Assembly Practice, Procedure and 
Privilege, 1st edition, pp 247-248. 
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 Recommendation 1 

The Committee recommends that the House adopt new terms of reference referring a 
further inquiry to the Privileges Committee to consider the matters raised in this report, and 
suggests the following draft terms of reference for the consideration of the House: 

1. That this House notes the findings and recommendations of the Privileges Committee 
in Report No. 68 entitled ‘Possible non-compliance with the 2009 Mt Penny order for 
papers’, dated 30 April 2013. 

2. That the Privileges Committee inquire into and report on the failure to provide 
documents in the return to order tabled in the House on 26 November 2009 
concerning the Mt Penny mining exploration licence and tender process, including 
documents identified in the document comparison matrix provided by the 
Commissioner of the Independent Commission Against Corruption and tabled in the 
House on 14 March 2013, and in particular: 

(a) the reasons for and circumstances leading to the failure to provide documents in 
the return, 

(b) whether other documents held by offices identified in the resolution passed by 
the House on 12 November 2009 and captured by the terms of the resolution 
were not provided in the return, 

(c) any deficiencies in processes or policies of a minister, ministerial office, 
department or  other agency regarding the identification of documents captured 
by orders for the production of documents under standing order 52, or the 
inclusion of documents in a return, 

(d) the identity of the person or persons whose actions resulted in the failure to 
provide documents in the return, 

(e) any further action the House should take in relation to this matter, including: 

(i) whether a person or persons should be adjudged guilty of contempt, 
(ii) the scope of sanctions that may be imposed, 
(iii) any possible further involvement by the Independent Commission Against 

Corruption, 

(f) guidelines and policies for the process by which ministers, ministerial offices, 
departments and agencies respond to orders for the production of documents 
under standing order 52, in light of current guidelines and policies, and 

(g) any other related matter. 

3. That in order to ensure procedural fairness, natural justice and the protection of 
witnesses before the Committee, the Committee: 

(a) shall observe the procedures laid down in the standing orders and the practices 
and procedures of the House, and 

(b) may adopt and report to the House any additional procedures as the Committee 
sees fit. 
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4. That in conducting its inquiry, the Committee may utilise the services of an 

appropriately qualified adviser or advisers.  

5. That notwithstanding anything to the contrary in the resolution establishing the 
Committee, for the purposes of this inquiry: 

 
(a) the Committee consist of eight members, and 

 
(b) the additional member be Mr Shoebridge. 
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Appendix 1 Indexes to the 2009 Mt Penny return to 
order 
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Appendix 2 Correspondence from the Hon Jeremy 
Buckingham 
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Appendix 3 Correspondence from the Clerk to the 
Director General of the Department of 
Premier and Cabinet 
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Appendix 4 Reply from the Director General of the 
Department of Premier and Cabinet 
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Appendix 5 Correspondence from the President to the 
Commissioner of the ICAC 
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Appendix 6 Reply from the Commissioner of the ICAC 
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Appendix 7 Further correspondence from the 
Commissioner of the ICAC 
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Appendix 8 The ICAC ‘document comparison matrix’ 
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Appendix 9 Advice of Mr Bret Walker SC 
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Appendix 10 Correspondence from the Chair to the 
Commissioner of the ICAC 
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Appendix 11 Standing order 52 

 

Order for the production of documents 

(1)  The House may order documents to be tabled in the House. The Clerk is to communicate to the 
Premier’s Department, all orders for documents made by the House.  

(2)  When returned, the documents will be laid on the table by the Clerk.  

(3)  A return under this order is to include an indexed list of all documents tabled, showing the date 
of creation of the document, a description of the document and the author of the document.  

(4)  If at the time the documents are required to be tabled the House is not sitting, the documents 
may be lodged with the Clerk, and unless privilege is claimed, are deemed to be have been 
presented to the House and published by authority of the House.  

(5)  Where a document is considered to be privileged:  

(a)  a return is to be prepared showing the date of creation of the document, a description of 
the document, the author of the document and reasons for the claim of privilege, 

(b)  the documents are to be delivered to the Clerk by the date and time required in the 
resolution of the House and:  

(i)  made available only to members of the Legislative Council, 

(ii)  not published or copied without an order of the House. 

(6)  Any member may, by communication in writing to the Clerk, dispute the validity of the claim of 
privilege in relation to a particular document or documents. On receipt of such communication, 
the Clerk is authorised to release the disputed document or documents to an independent legal 
arbiter, for evaluation and report within seven calendar days as to the validity of the claim.  

(7)  The independent legal arbiter is to be appointed by the President and must be a Queen’s 
Counsel, a Senior Counsel or a retired Supreme Court Judge.  

(8)  A report from the independent legal arbiter is to be lodged with the Clerk and:  

(a)  made available only to members of the House, 

(b)  not published or copied without an order of the House. 

(9)  The Clerk is to maintain a register showing the name of any person examining documents tabled 
under this order. 
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Appendix 12 Minutes 

 
Minutes No. 15 
 
Tuesday 19 March 2013 
Members’ Lounge, Parliament House, Sydney, at 7.31 pm 

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Ajaka 
Mr Donnelly 
Miss Gardiner  
Mr Mason-Cox 
Revd Mr Nile 
Mr Shoebridge (for consideration of the Mr Penny inquiry only) 
 
In attendance: Steven Reynolds, Stephen Frappell. 

2. New members of the Committee 
The Chair noted the advice of the Leader of the Opposition discharging Mr Primrose from the 
Committee and appointing Mr Donnelly to the Committee.  

The Chair further noted the appointment of Mr Shoebridge to the Committee for the purposes of the 
Inquiry into possible non-compliance with the 2009 Mt Penny order for papers.   

3. *** 

4. *** 

5. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers 
The Chair noted the following terms of reference referred by the House on 14 March 2013: 

1.  That under Standing Order 77, the Privileges Committee inquire into and report on: 

(a)  whether documents identified in the document comparison matrix provided by the 
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, 
have been provided in the return to order tabled in this House on 26 November 2009 
concerning the Mt Penny mining exploration licence and tender process, and  

(b)  if so, what further action the House should take, including any possible further involvement 
by the ICAC. 

2.  That in conducting its inquiry, the Committee may utilise the services of an appropriately qualified 
adviser.  

3.  That notwithstanding anything to the contrary in the resolution establishing the Committee, for the 
purposes of this inquiry:  

(a)  the Committee consist of eight members, and  

(b)  the additional member be Mr Shoebridge.  

4.  That the Committee report by Tuesday 30 April 2013. 

The Chair briefed the Committee.  
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The Chair tabled:  

• Summary of the 2008/2009 EOI process for the exploration of 11 medium and small coal exploration 
areas based on the documents provided by the ICAC and the return to order of 2009 

• Timeline of the order for papers process in 2009. 
 
The Committee deliberated. 

Resolved, on the motion of Mr Shoebridge: That the Clerk circulate questions and answers without notice 
from Ms Lee Rhiannon to Mr Macdonald concerning Mt Penny from November 2009 and May 2010, and 
that the questions and answers be made available to any person providing advice to the Committee. 

Revd Mr Nile moved: That the Clerk of the Parliaments be requested to obtain advice from leading senior 
counsel relating to whether documents identified in the document comparison matrix provided by the 
Commissioner of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have been 
provided in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny 
mining exploration licence and tender process. 

Mr Donnelly moved: That the question be amended by deleting ‘leading senior counsel’ and inserting 
instead ‘Mr John Evans’.  

The Committee deliberated. 

Amendment put and negatived. 

Original question put and passed.  

Resolved, on the motion of Mr Donnelly: That the secretariat contact Mr Bret Walker to ascertain his 
availability to provide advice to the Committee within a timeframe suitable to enable the Committee to 
complete its inquiry by 30 April 2013, and that if Mr Bret Walker is not available, the Committee 
reconvene to consider alternative advisers.  

Mr Shoebridge moved: That to assist the Committee in its deliberations, the Chair, with the assistance of 
the secretariat, seek information from ICAC as to the timeline of its present inquiries and what timeframe 
would be considered reasonable for the ICAC to further inquire into this matter if Parliament determined 
to refer the matter to it for further consideration. 

The Committee deliberated.  

Question put and negatived.  

Resolved, on the motion of Revd Mr Nile: That subject to the ability of Mr Bret Walker to provide advice 
to the Committee, the Committee meet again on Tuesday, 16 April 2013 at 2.00 pm to consider the advice 
of Mr Walker, and on Tuesday 23 April 2013 at 10.00 am to consider the report of the Committee.  

Mr Shoebridge left the meeting.  

6. *** 

7. *** 

8. *** 

9. *** 

10. Adjournment 
The Committee adjourned at 8.17 pm until Tuesday, 16 April 2013 at 2.00 pm. 

 
Stephen Frappell 
Clerk to the Committee 
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Minutes No. 16 
 
Tuesday 16 April 2013 
Room 1153, Parliament House, Sydney, at 2.02 pm 

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Ajaka 
Mr Donnelly 
Miss Gardiner  
Mr Mason-Cox 
Revd Mr Nile 
Mr Shoebridge  
 
In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.  

2. Confirmation of minutes of previous meeting 
Resolved, on the motion of Ms Fazio: That minutes no. 15 be confirmed. 

3. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers 
The Chair noted that: 

• On 20 March 2013, in accordance with the resolution of the Committee of 19 March 2013, Mr Bret 
Walker SC agreed to provide advice to the Committee. The Chair subsequently published a media 
release indicating that the Committee met to consider the terms of reference on 19 March 2013, and 
that Mr Bret Walker SC had agreed to provide advice to the Committee.  

• On 21 March 2013, the Clerk sent instructions to Mr Bret Walker SC in relation to the requested 
advice. 

• On 3 April 2013, the secretariat on behalf of the Chair circulated electronically to all members a copy 
of the Chair’s draft report structure. The email also flagged the possibility of inviting Mr John Evans to 
the Committee’s scheduled meeting on 23 April 2013.  

• On 11 April 2013, the advice from Mr Bret Walker was received. 
• On 15 April 2013, the Clerk, at the request of the Committee Chair, circulated an email between the 

Chair and the Clerk in relation to briefing notes provided to the Hon Ian Macdonald during Question 
Time. 
 

The Chair further noted the distribution to the Committee of a discussion paper evaluating the merits of 
different approaches to this inquiry. 

The Committee deliberated.  

Resolved, on the motion of Mr Shoebridge:  

1) That the Committee note the advice of Mr Walker SC; 

2) That the Committee conclude that in accordance with the advice of Mr Walker and its own 
deliberations, certain documents identified in the document comparison matrix provided by the 
Commissioners of the ICAC and tabled in the House on 14 March 2013 should, prima facie, have been 
provided in the return to order tabled in the House on 26 November 2009 concerning the Mt Penny 
mining exploration licence and tender process.  

Resolved, on the motion of Ms Fazio: That the secretariat prepare draft terms of reference and draft 
procedures for the protection of witnesses for a possible further full inquiry into this matter by the 
Privileges Committee.  
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Resolved, on the motion of Revd Mr Nile: That Mr Evans be invited to attend the meeting of the 
Committee scheduled for 23 April 2013 to provide advice in relation to the conduct of the Arena inquiry.  

Revd Mr Nile moved: That the Committee Chair write to the Commissioner of the ICAC to advise him of 
the Committee’s proposed course of action and to seek advice whether this would have any impact on the 
Commission’s current investigations.  

The Committee deliberated.  

Miss Gardiner moved: That the motion of Revd Mr Nile be amended to omit all words after That and 
insert instead: the Committee consider at its next meeting whether to write to the Commissioner of the 
ICAC concerning the impact of a full inquiry by the Committee into this matter on the ICAC. 

Question resolved in the affirmative.  

Original question, as amended, put and passed.  

Resolved, on the motion of Ms Fazio: That the Committee hold a further meeting on Monday, 29 April 
2013 at 11.00 am.  

4. Adjournment 
The Committee adjourned at 3.06pm until Tuesday, 23 April 2013 at 10.00 am. 

 
 
Stephen Frappell 
Clerk to the Committee 
 
Minutes No. 17 
 
Tuesday 23 April 2013 
Room 1153, Parliament House, Sydney, at 10.01 am  

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Ajaka 
Mr Donnelly 
Miss Gardiner  
Mr Mason-Cox 
Revd Mr Nile 
Mr Shoebridge  
 
In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.  

2. Confirmation of minutes of previous meeting 
Resolved, on the motion of Revd Mr Nile: That minutes no. 16 be confirmed. 

3. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers 
The Committee invited Mr John Evans, former Clerk of the Parliaments and Clerk of the Legislative 
Council, to address the Committee. 

Mr Evans addressed the Committee. 

The Chair left the meeting. Ms Fazio took the Chair.  

The Chair returned to the meeting. 

Mr Evans concluded and withdrew.  
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The Committee adjourned at 11.03 am. 

The Committee resumed at 11.34 am.  

Resolved, on the motion of Mr Ajaka: That the Committee Chair write to Mr Evans on behalf of the 
Committee to thank him for his advice to the Committee. 

The Chair tabled draft terms of reference for a further inquiry into this matter by the Privileges 
Committee.  

Resolved, on the motion of Ms Fazio: That paragraph 2(c) be amended to delete the words ‘in place at the 
time of the 2009 resolution’. 

Resolved, on the motion of Mr Donnelly: That paragraph 2(f) be amended to insert the words ‘and 
policies’ after the word ‘guidelines’, and to insert the words ‘in light of current guidelines and policies’ 
after the words ‘standing order 52’. 

Resolved, on the motion of Mr Ajaka: That paragraphs 2(a) and (d) be amended to delete the words ‘the 
exclusion of the documents in the return’ and insert instead ‘the failure to provide documents in the 
return’. 

Resolved, on the motion of Revd Mr Nile: That paragraph 2 be amended to delete the words ‘the 
exclusion of the documents in the return’ and insert instead ‘the failure to provide documents in the 
return’. 

Mr Donnelly moved: That paragraph 3 be amended to insert the word ‘may’ before the word ‘adopt’ and 
insert the words ‘natural justice’ after the words ‘procedural fairness’.  

Miss Gardiner moved: That the question be amended by deleting paragraph 3 and inserting instead: 

‘That in order to ensure procedural fairness, natural justice and the protection of witnesses before the 
Committee, the Committee: 
1. shall observe the procedures laid down in the standing orders and the practices and procedures of the 

House, and 
2. may adopt and report to the House any additional procedures as the Committee sees fit’. 
 
Question put and resolved in the affirmative.  
 
Original question, as amended, put and passed.  
 
Resolved, on the motion of Ms Fazio: That the following new paragraph 4 be inserted: 
  
4. That in conducting its inquiry, the Committee may utilise the services of an appropriately qualified 

adviser or advisers.  
 
Resolved, on the motion of Mr Donnelly: That the draft terms of reference, as amended, be adopted by 
the Committee for recommendation to the House.  

Resolved, on the motion of Ms Fazio: That: 

1. the Committee Chair write to the Commissioner of the ICAC seeking advice in relation to the possible 
need for waiver of parliamentary privilege to enable the ICAC to use any of the documents provided in 
the Mt Penny return to order during its current investigations, and 

2. on receipt of a response from the Commissioner, the Committee urgently reconvene to consider the 
response.  

 
Resolved, on the motion of Mr Shoebridge: That the Committee further consider draft procedures for the 
protection of witnesses at its next meeting. 
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Resolved, on the motion of Ms Fazio: That in accordance with Standing Order 227(1), the Chair prepare a 
draft report and submit it to the Committee. 
 
Resolved, on the motion of Revd Mr Nile: That the secretariat be authorised to distribute the Chair’s 
Draft Report electronically to the members of the Committee.  

4. Adjournment 
The Committee adjourned at 12.11 pm until Monday, 29 April 2013 at 11.00 am. 

 
 
Stephen Frappell 
Clerk to the Committee 
 
 
Minutes No. 18 
 
Monday 29 April 2013 
Room 1153, Parliament House, Sydney, at 11.05 am  

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Donnelly 
Miss Gardiner  
Mr Mason-Cox 
Revd Mr Nile 
Mr Shoebridge  
 
In attendance: Steven Reynolds, Stephen Frappell, Jenelle Moore, Velia Mignacca.  

2. Apologies 
Mr Ajaka 

3. Confirmation of minutes of previous meeting 
Resolved, on the motion of Mr Donnelly: That minutes no. 17 be confirmed. 

4. Correspondence 
The Committee noted the following items of correspondence sent: 

• Letter dated 23 April 2013 from the Chair to Commissioner Ipp regarding the Mt Penny Inquiry.   
• Letter dated 23 April 2013 from the Chair to Mr John Evans thanking him for his advice to the 

Committee on 23 April 2013. 

5. Inquiry into possible non-compliance with the 2009 Mt Penny order for papers 
The Chair tabled his draft report entitled ‘Possible not compliance with the 2009 Mt Penny order for 
papers’, which having been previously circulated, was taken as being read. 

Chapter One read. 

Resolved on the motion of Revd Mr Nile: That Chapter One be adopted.  

Chapter Two read. 

Resolved on the motion of Mr Shoebridge: That Chapter Two be adopted.  
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Chapter Three read. 

Resolved, on the motion of Miss Gardiner: That the following finding be inserted after paragraph 3.17, 
and that the text of paragraph 3.17 be amended to reflect this finding: 

‘Finding 1 

The Committee finds that the potential ramifications of waiving parliamentary privilege include:  

• A chilling effect on future proceedings in Parliament, if there is an increased likelihood that privilege 
will be waived more often.  

• Abuse of the waiver by parliamentary majorities for political purposes.  
• The creation of public expectations that privilege can be routinely waived whenever an issue becomes 

one of public concern in the future, and the exposure of Parliament to criticism in the event that 
privilege is not waived. 

• An undermining of Parliament’s constitutional role as the principal body responsible for 
superintendence of the executive government if matters are routinely referred to bodies such as the 
ICAC.’ 

 

Resolved, on the motion of Miss Gardiner: That paragraph 3.18 be amended by omitting ‘some’ and insert 
instead ‘rare’. 

Resolved, on the motion of Mr Shoebridge: That the following paragraph be inserted after Finding 1:  

‘The waiver of parliamentary privilege is a very serious matter and there is a strong, and in almost all cases, 
overriding principle of protecting the privileges of the Parliament and especially the unfettered right of 
elected members to speak in the House on often very controversial subjects.’ 

Resolved on the motion of Mr Donnelly: That Chapter Three, as amended, be adopted.  

Chapter Four read. 

Resolved, on the motion of Mr Shoebridge: That the Finding be amended by omitting ‘could be said to 
bear upon or inform an understanding of’ and inserting instead ‘related to’, and that the text of paragraph 
4.18 be amended to reflect this change. 

Resolved, on the motion of Miss Gardiner: That the following footnote be inserted at the end of 
paragraph 4.19, but that the secretariat be permitted to research the footnote further:  

It is noted that during the ICAC’s public hearings into Operation Jasper, former Premiers Iemma and 
Rees indicated that the Mt Penny matter had not in fact been considered by Cabinet or a Cabinet 
committee.  

Resolved, on the motion of Mr Shoebridge: That the following sentence be added at the end of paragraph 
4.20: 

‘The Committee believes that whatever body further considers this matter should consider this issue in its 
inquiry.’ 

Resolved on the motion of Revd Mr Nile: That Chapter Four, as amended, be adopted.  

Resolved, on the motion of Ms Fazio: That the decision of the Committee to adopt Chapter One be 
rescinded.  

Resolved, on the motion of Ms Fazio:  

1. That paragraph 1.22 be amended to omit the words ‘in relation to the further conduct of this matter’ 
and insert instead ‘seeking advice on whether waiver of privilege over the 2009 Mt Penny return to 
order would in any way assist the Commission as part of its investigations’. 

2. That the report be amended to include the Chair’s correspondence to the Commissioner of the ICAC 
dated 23 April 2013 in an appendix. 
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Resolved, on the motion of Ms Fazio: That Chapter One, as amended, be adopted. 

Chapter Five read. 

Resolved, on motion of Miss Gardiner: That Recommendation 1 be amended to include in the 
recommendation the full text of the draft terms of reference suggested by the Committee for the 
consideration of the House.  

Resolved on the motion of Mr Mason-Cox: That Chapter Five, as amended, be adopted.  

The Chair noted the inclusion of the Chair’s foreword in the report.  

Ms Fazio moved:  

1. That the draft report, as amended, be the report of the Committee and that the Committee present the 
report to the House; 

2. That the minutes of proceedings, correspondence and briefing notes relating to the inquiry be tabled in 
the House with the report; and 

3. That upon tabling, all minutes of proceedings, correspondence and briefing notes relating to the 
inquiry not already made public be made public by the Committee. 

Mr Shoebridge moved: That the motion of Ms Fazio be amended to omit the words ‘Committee present 
the report to the House’ and insert instead ‘Committee Chair present the report to the Clerk as soon as 
possible later today in accordance with SO 231(1)’. 

Debate ensued. 

Question put and negatived.  

Original question put and passed. 

The Chair noted the possible unauthorised disclosure of the Chair’s draft report following the publication 
of an article in the Sydney Morning Herald.  

The Committee deliberated. 

Resolved, on the motion of Ms Fazio: That the Committee:  

1. expresses concern that the deliberations of the Committee may have been improperly disclosed; and 
2. acknowledges the need for confidentiality of all committee deliberations, particularly those of the 

Privileges Committee.  

6. Adjournment 
The Committee adjourned at 11.57 am sine die. 

 
 
 
Stephen Frappell 
Clerk to the Committee 
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